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[B-215076] 


Bids—Responsiveness—Discount Information 


Bid containing 1'-percent interest charge for payments made after 30 days was 
properly rejected as nonresponsive to-solicitation made subject to the Prompt Pay- 
ment Act, 31 U.S.C. 3902 (1982), since such condition makes bid, at best, ambiguous 
as to price. 


Bids—Responsiveness— Waiver of Requirement 


A contracting officer is without authority to make a nonresponsive bid responsive 
by waiver or deletion of a condition affecting price. 


Matter of: Atco Surgical Supports Company, September 4, 
1984: 


Atco Surgical Supports Company (Atco) protests the award of a 
contract to Kellogg, Inc. (Kellogg), and the rejection of its bid as 
nonresponsive for corsets, abdominal binders, and trusses under in- 
vitation for bids (IFB) No. 554-13-84, issued by the Veterans Ad- 
ministration (VA) Medical Center, Denver, Colorado. 

We deny the protest. 

The Atco bid was low but, in the Discount for Prompt Payment 
clause of the solicitation, Atco included the word “net” in the 30- 
calendar-day space followed: by the phrase “142% on delinquent 
balance.” The IFB provided that the Prompt Payment Act, 31 
U.S.C. § 3902 (1982), would apply to payments under the contract 
and provided for payment of interest on late payments at the rate 
determined by the Secretary of the Treasury. The rate set by the 
Secretary at bid opening was 12% percent. 

Atco contends, first, that the insertion of the 142-percent interest 
condition is a nullity, since it is contrary to the provisions of the 
Prompt Payment Act, supra, and, therefore, should be ignored; 
second, that the deviation from the terms of the IFB is minor since 
it may never come into effect and, if it did come into effect, it 
would add only $8,564.92 to Atco’s bid, which is more than $20,000 
less than the next low bid of Kellogg. 

In order to be responsive, a bid must contain an unequivocal 
offer to provide the requested items in total conformance with the 
material terms of the solicitation, and any bid which does not con- 
form is not responsive and must be rejected. Our Office has defined 
a material deviation as one which affects the price, quality, or 
quantity of goods or services offered. RAD Oil Company, Inc., B- 
209047, Oct. 20, 1982, 82-2 C.P.D. || 352. The late payment interest 
provision ‘affects price and is, therefore, a material provision. Kari- 
Vac, Incorporated, B-194202, July 3, 1979, 97-2 C:P.D. | 4; Fire & 
Technical Equipment Corp., B-192408, Aug. 4, 1978, 78-2 C.P.D. 
{ 91; 50 Comp. Gen. 733 (1971). 

Under the Prompt Payment Act, supra, contractors’are entitled 
to interest on overdue payments. By the terms of the subject solicita- 
tion, payments are due on the 30th calendar day after the receipt 
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by the Government of a proper invoice or the date supplies are ac- 
cepted by the Government, whichever is later. The interest rate at 
the time of bid opening, as determined under the act, was 12% per- 
cent. Any deviation from these provisions in a bid would require 
rejection of that bid as nonresponsive. Here, Atco clearly condi- 
tioned its bid on the payment of 1%-percent interest for payments 
in excess of 30 days. Since it is not possible to determine whether 
this condition would entitle Atco to more interest than the going 
rate under the act (it is not stated whether the 1%%-percent rate is 
to be calculated on a daily, monthly or yearly basis), Atco’s bid is, 
at best, ambiguous and must be rejected. Aerol Company, B-195376, 
Oct. 24, 1979, 79-2 C.P.D. ] 287. Furthermore, a contracting officer 
is without authority to make a nonresponsive bid responsive by 
waiving or allowing a bidder to delete a condition affecting price. 
Aerol Company, B-195376, supra. 

Atco also contends that since the contracting officer permitted 
insertion after bid opening of the quantities which could be de- 
livered, which had inadvertently been left blank, he should have 
allowed correction of the interest rate. 

The solicitation contained a-clause entitled Qualification of Bid- 
ders which required bidders to insert the maximum number of 
items they could deliver monthly within the required delivery time. 
This ¢lause clearly relates to responsibility, that is, the bidder’s 
ability to meet the delivery requirements, not responsiveness. Such 
information need not be submitted with the bid, even though re- 
quired by the solicitation, but may be submitted any time prior to 
award. Elco Elevator Corporation, B-213519; B-213519.2, Feb. 14, 
1984, 84-1 C.P.D. ] 197. Therefore, the fact that this information 
was requested and furnished after bid opening provides no basis for 
allowing the submission after bid opening of information bearing 
on responsiveness. 

We deny the protest. 


([B-212150] 


Panama Canal. Commission—Claims Against—Hospital 
Services—St. Elizabeths 


The Panama Canal Commission is not financially responsible for the cost of care 
provided. by Saint Elizabeths Hospital to two patients who were adjudged insane and 
transferred from the Canal Zone to the Hospital many years ago. The two men were 
transferred to Saint Elizabeths pursuant to 24 U.S.C. 196, and became the responsi- 
py of the Federal Government because their legal residence in a state, territory, 
or the District of Columbia could not be ascertained. No subsequent determination 
of legal residence has ever been made, so they remain the responsibility of the Fed- 
eral Government. 


Matter of: Panama Canal Commission—Responsibility for 
Saint Elizabeths Hospital Services, September 5, 1984: 


The Administrator of the Panama Canal Commission has re- 
quested our decision on whether the Commission should reimburse 
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Saint Elizabeths Hospital for the cost of care provided to two pa- 
tients who were adjudged insane and transferred to the Hospital 
many years ago by the Canal Zone Government.or its predecessor. 
The Superintendent of Saint Elizabeths has provided us with a 
memorandum prepared by his staff.addressing the issue of finan- 
cial liability: for the costs of patients transferred from the Canal 
Zone. As will be-explained more fully below, we do not think that 
the Panama Canal Commission is. financially responsible for the 
cost of the care provided to the two men. 

According to the submission, the two patients, Warren A. Crus- 
sey and Lawrence Adams, were adjudged insane in a civil commit- 
ment proceeding by the U.S. District Court for the District of the 
Canal Zone under authority of 4 C.Z.C. § 1755 (1934 ed.). Crussey 
and Adams were transferred from the Corozal Hospital in the 
Canal Zone, where they had*been committed, to Saint Elizabeths 
Hospital in 1945 and 1953 respectively, under authority contained 
in 4 C.Z.C. § 1763 (1934 ed.). This section, now codified at 24 U.S.C. 
§ 196, provides: 

Upon the application of the Governor of the Canal Zone, the Secretary of Health 
and Human Services may transfer to Saint Elizabeths Hospital, in the District of 
Columbia, for treatment, any American citizen subject to a hospitalization order 
issued under section 1637 of title 5 of the Canal Zone Code, whose legal residence in 
one of the States, territories, the Commonwealth of Puerto Rico or the District of 
Columbia for the purpose of eligibility for. public medical care it has been impossible 
to establish. Upon the ascertainment of the legal residence of persons so transferred 
to Saint Elizabeths Hospital, the superintendent of that hospital shall thereupon 
transfer them to their respective places of residence, and the expenses attendant 
thereon shall be paid from the appropriation for the support of Saint Elizabeths 
Hospital. 

An Act of June 12, 1917, ch. .27, § 1, 40 Stat. 179, as amended. 

Both patients were cared for at Saint Elizabeths without charge 
to the Canal Zone Government or the Panama Canal Commission 
until October 1982. Saint Elizabeths began billing the Commission 
at the rate of $188.51 per day per patient when Federal agencies 
were instructed by OMB Bulletin No. 82-9 that beginning on Octo- 
ber 1, 1982, they would be required to reimburse the Hospital for 
the cost of care provided to their beneficiaries. 

OMB Bulletin No. 82-9 (March 24; 1982) implemented 24 U.S.C. 
§ 168a, a provision originally enacted in .1947. Section 168a provides 
that: 

Any executive department of the Federal Government.* * * requiring Saint Eliz- 
abeths Hospital to care for’ patients for whom such department is responsible, shall, 
except to the extent that the expense of such care is authorized to be paid from 
appropriations to the hospital for the care of patients, pay by check to Saint Eliza- 
beths Hospital * * * such amounts as the Superintendent calculates to be due for 
such care on the basis of a per diem rate approved by the Office of Management and 
Budget. 

Pursuant to 22 U.S.C. § 3611 (1982), the Panama Canal Commission is 
within the executive branch. Bulletin 82-9 therefore makes the 
Commission liable for the cost of care for any patient for which it 
is legally responsible. We must accordingly determine whether the 
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Panama Canal Commission is “responsible” for Messrs. Crussey 
and Adams. ’ 

Subsequent to the effective date of Bulletin 82-9; Congress en- 
acted Pub. L. No. 97-377, 96.Stat. 1887, December 21, 1982, which 
authorizes the Secretary of Health and Human Services to “bill 
and collect from (prospectively or otherwise) individuals, the Dis- 
trict of Columbia, Executive agencies, and other entities” for serv- 
ices provided by Saint Elizabeths. The question of Commission “re- 
sponsibility” for Messrs. Crussey and’ Adams thus also arises in 
connection with-Pub. L.'No. 97-377. This provision from the Joint 
Resolution, Further Continuing Appropriations, 1983, changed the 
practice of giving Saint Elizabeths an appropriation that would 
cover the costs of patients for which other agencies are responsible. 
In 63 Comp. Gen. 44 (1983) we noted that, from our review of the 
legislative history of the provision, there was congressional support 
for the general concept proposed in the fiscal year 1983 Budget of 
requiring “full payment from Federal agencies for the cost of care 
provided at [Saint Elizabeths Hospital] to individuals for whom 
they are responsible.’”” Major Themes and Additional Budget De- 
tails, Fiscal Year 1983, p. 102. See H. Rep. No. 97-894, 97th Cong., 
2d Sess. 65 (1982); S. Rep. No. 97-680, 97th Cong., 2d Sess. 69 (1982). 
We interpreted “responsibility” in this context to mean financial 
responsibility, and concluded that.an agency which has a statutory 
responsibility to provide financial support to a particular class of 
individuals, which is relieved of a portion of that financial respon- 
sibility due to the commitment of certain members of the class to 
Saint Elizabeths, must reimburse the Hospital for those costs. 

The Canal Commission concedes in its submission that if its pred- 
ecessor, the Canal Zone Government, would have been responsible 
for the costs of caring for the two men, ‘its appropriations for fiscal 
year 1983 permitting payment of liabilities of the Canal Zone Gov- 
ernment pending on September 30, 1979, or accruing thereafter, 
would be available. However, the Commission requested our deci- 
sion because it is uncertain whether there is a basis for payment of 
the Saint Elizabeths’ bills. 

At the time the two men were transferred, 24 U.S.C. § 196 (1940 
ed. and 1952 ed.) provided for the transfer to Saint Elizabeths of: 


* * * all American citizens legally adjudged insane in the Canal Zone whose legal 
residence in one of the States and Territories or the District of Columbia it has been 
impossible to establish. 

The Commission notes that its records reflect that Adams had no 
legal residence in any state, and that Crussey’s residence apparent- 
ly could not be determined. It is nowhere suggested that Crussey 
and Adams had their legal residence in the Canal Zone. When the 
men were transferred to Saint Elizabeths, they became the respon- 
sibility of the Federal Government. Had their legal residence in 
one of the states, territories, or the District of Columbia later been 
ascertained, the Federal Government would: have ceased to be re- 
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sponsible for them. The Hospital could then transfer the patients 
“to their respective places of residence,” or if medically unwise, 
continue to care for them but at the expense of the jurisdiction 
then found to be responsible for them. 

There is no evidence in the record that the patients’ legal resi- 
dence in the Canal Zone has ever been established. The fact that 
Saint Elizabeths began billing for their care after all these years of 
assuming that they were a. Federal responsibility may be attributa- 
ble to increased financial pressures resulting from the new method 
of appropriating for the Hospital, beginning with fiscal year 1983. 
At any rate, in the absence of a definitive determination of their 
legal residence elsewhere, we think that the Federal Government 
must remain responsibile for the two men. 

We accordingly conclude that any financial responsibility on the 
part of the Canal Zone Government or its successors ceased at the 
time of the transfers of the two men to Saint Elizabeths. The ex- 
penses incurred for the care of Messrs. Crussey and Adams should 
continue to be paid from the Federal appropriation to Saint Eliza- 
beths Hospital. 


[B-214282] 


Officers and Employees—Service Agreements—Overseas 


Employees—Failure to Fulfill Contract—Renewal Agreement 
Travel 


An employee who executed an agreement to remain in the service of the Internal 
Revenue Service (IRS) in Puerto Rico for 24 months but who obtained an appoint- 
ment in Puerto Rico with Housing and Urban Development (HUD) only 5 months 
later, did not satisfy the terms of his original agreement by remaining with HUD 
for an additional 19 months. An agency may condition return travel entitlement 
upon an employee’s satisfaction of an agreement to remain in the service of that 
particular agency at:a designated overseas post of duty for a specified period. 


Travel Expenses—Overseas Employees—Renewal Agreement 
Travel 


An employee who was locally hired for a position in Puerto Rico with HUD after 
having served 5 months-with IRS in Puerto Rico claims entitlement to renewal 
agreement travel under 5 U.S.C. 5728(a), based on his view that his place of actual 
residence is New Jersey where he had lived prior to his transfer to Puerto Rico with 
the IRS. Based on information evidencing his intent to relocate to Puerto Rico on a 
permanent basis, HUD properly determined that the employee’s residence at the 
time of his appointment was Puerto Rico. Any prior residency determination made 
by IRS would not be binding on HUD. 


Officers and Employees—Overseas—Home Leave—Entitlement 


Where agency determined that locally hired employee’s actual place of residence 
was Puerto Rico, his place of residence was the same as his post of duty, and his 
employment in Puerto Rico does not constitute “service abroad” under 5 C.F.R. 
630.601(c) so as to entitle him to home leave under 5 U.S.C. 6305(a). Because of that 
residency determination he was not given a return travel agreement and he, there- 
fore, fails to meet the condition of 5 U.S.C. 6304(b\2\ii) for entitlement to a 45-day 
leave ceiling. 
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Matter of: Miquel Caban, September 5, 1984: 


This action is in response to a request from the United States De- 
partment of Housing and Urban Development (HUD) for an ad- 
vance decision as to the home leave and renewal agreement travel 
erititlements of a HUD employee stationed in Puerto Rico.! The 
employee’s claim was denied by HUD, the second Federal agency to 
employ him in Puerto Rico, based on an administrative determina- 
tion that his actual place of residence was Puerto Rico and that he, 
therefore, was not eligible for home leave or tour renewal agree- 
ment travel. We uphold that denial based on our finding that 
HUD’s determination as to his place of residence was reasonable 
and that HUD was not bound by the previous employer’s determi- 
nation as to his actual place of residence or by the service agree- 
ment he executed with that agency. 


BACKGROUND 


Mr. Miquel Caban was employed by the Internal Revenue Serv- 
ice (IRS) in New York, New York, from August 1970 until January 
1978. During that time, he resided in New Jersey with his family. 
He was transferred to Puerto Rico in January 1978 after having ex- 
ecuted an Overseas Transportation Agreement by which he agreed 
to remain in the service of the IRS in Puerto Rico for a tour of 
duty of 24 months in order to be eligible for return travel and 
transportation expenses to his place of actual residence. Incident to 
his transfer to Puerto Rico, he submitted a Voluntary Request for 
Downgrade by which he requested a change to a lower grade “to 
take advantage of the opportunity to accept employment in my 
homeland on a permanent basis.” 

Shortly after the IRS transferred him to Puerto Rico, Mr. Caban 
applied for and was selected to fill a position with HUD in Puerto 
Rico. He transferred to HUD on June 25, 1978, after serving only 5 
months of his 24-month tour of duty with IRS. Mr. Caban claims 
that before he accepted this position, he inquired as to the transfer- 
ability of his service agreement with the IRS and was told by a 
HUD official that it was binding on HUD. 

After completing an aggregate of 24 months’ service in Puerto 
Rico, Mr. Caban asked HUD to grant him home leave and tour re- 
newal agreement travel based on his satisfaction of the IRS service 
agreement and his willingness to execute an agreement with HUD 
for a further tour of duty in Puerto Rico. His request was denied 
based on the determination that at the time of his appointment by 
HUD, his actual place of residence was Puerto Rico. 

The issue to be resolved, then, is whether HUD was justified in 
determining that Mr. Caban’s place of actual residence was Puerto 


1 The request, dated January 27, 1984, was submitted by James A. Rhoads, Direc- 
tor, Personnel Systems & Payroll Division, APS, Department of Housing and Urban 
Development. 





Coins, Gini DECISIONS OF THE COMPTROLLER GENERAL 565 


Rico and that he therefore was not eligible for home leave or tour 
renewal agreement travel expenses. 


ANALYSIS 
RENEWAL AGREEMENT TRAVEL 


Renewal agreement travel and transportation expenses are pro- 
vided for in 5 U.S.C. § 5728(a), which provides in part that: 


(a) Under such regulations as the President may prescribe, an agency shall pay 
from its appropriations the expenses of round-trip travel of an employee, and the 
transportation of his immediate family, but not household goods, from his post of 
— outside the continental United States * * * to the place of his actual residence 
at the time of appointment or transfer to the post of duty, after he has satisfactorily 
completed an agreed period of service outside the continental United States * * * 
and is returning to his actual place of residence to take leave before serving another 
tour of duty at the same or another post of duty outside the continental. United 


aoe * * * under a new written agreement made before departing from the post of 
uty. 


The implementing regulations, Federal Travel Regulations (FTR), 
para. 2-1.5h(1) (Supp. 7, July 15, 1983), incorp. by ref., 41 C.F.R. 
§ 101-7.003 (1983), set forth the following conditions of eligibility 
for tour renewal agreement .travel— 


h. Overseas tour renewal agreement travel 


(1) Eligibility. In order to be eligible to receive allowances for travel and 
transportation expenses for returning home between tours of duty overseas as 
authorized by 2-1.5h, an employee prior to departure from his/her post of duty 
outside the conterminous United States must have: 

(a) Satisfactorily completed an agreed a of service or the prescribed 
tour of duty as provided in 2-1.5a(1)\(b) for return travel entitlement, and 

(b) Entered into a new written agreement as provided in 2-1.5a(1)(b) for 
another period of service at the same or another post of duty outside the 
conterminous United:States. * * * 


FTR para. 2-1.5a(1)(b) provides in part— 


* * * Except as precluded by these regulations upon separation from service the 
expenses for return travel, transportation, moving, and/or storage of household 
goods shall be allowed whether the separation is for the purposes of the Govern- 
ment or for personal convenience. However, such expenses shall not be allowed 
unless the employee transferred or appointed to posts of duty outside the contermin- 
ous United States shall have served for a minimum period of not less than 1 nor 
more than 3 years prescribed in advance by the head of the agency (or for 1 school 
year for Department of Defense overseas dependents school system teachers as de- 
termined under Chapter 25 of 20 U.S.C.) or unless separation is for reasons beyond 
the control of the individual and acceptable to the agency concerned. * * * 


Essentially the same regulatory language has been in effect 
throughout the period of Mr. Caban’s assignment in Puerto Rico. 
See FTR paras. 2-1.5h(1) and 2-1.5a(1)\(b) (FPMR 101-7, April 30, 
1973). 

Thus, Mr. Caban’s entitlement to tour renewal agreement travel 
is dependent on his having satisfied an initial agreement to serve a 
specified tour of duty as required by FTR para. 2-1.5h(1)(a) and 
upon his having executed yet another such agreement for a subse- 
quent period of service in accordance with FTR para. 2-1.5h(1)(b). It 
is Mr. Caban’s contention that he satisfied the first condition of eli- 
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gibility since he served in Puerto Rico for the 24-month period to 
which he agreed when he was transferred there by the IRS. Under 
the terms of the service agreement he executed in December 1977, 
he specifically agreed to remain ‘“‘in the service of the IRS” at Hato 
Rey, Puerto Rico, for a minimum period of 24 months. Although he 
remained in Puerto Rico for 24 months, he in fact remained with 
the IRS for only 5 months. The critical question then is whether 
the Overseas Transportation Agreement that Mr. Caban executed 
with the IRS could have been satisfied only by service with that 
particular agency or whether 24 months of Government service sat- 
isfied its conditions. 

Where the application of a statute is expressly conditioned on an 
agreement to remain “in the Government service” for a prescribed 
period of time, an agency cannot restrict its applicability by. requir- 
ing service only with that particular agency. See, eg., 50 Comp. 
Gen. 374 (1970) and authorities cited. Absent statutory or regulato- 
ry language requiring Government service, however, an agency 
may limit service agreements to service with the particular agency. 
Thus, where employment “in the Government service” is not ex- 
pressly required, an agency is free to condition payment of ex- 
penses upon the employee’s agreement to remain in the service of 
that agency for a specified period. Nobert J. Bengtson, B-191991, 
Dec. 1, 1978. 

In contrast to other statutory provisions (see, eg., 5 U.S.C. 
§§ 5723(b) and 5724(i)), 5 U.S.C. § 5728(a) does not condition an em- 
ployee’s eligibility for renewal agreement travel upon his satisfac- 
tion of an agreement to remain “in the Government service” and 
upon his execution of an agreement for further “Government serv- 
ice.” The implementing regulations at FTR para. 2-1.5h require 
only that the employee satisfy the return travel agreement re- 
quired by para. 2-1.5a(1)(b) and execute another such agreement. 
As to the specific terms of that agreement, FTR para. 2-1.5a(1)(b) 
contemplates only that. the employee serve a period of 1 to 3 years 
“prescribed in advance by the head of the agency.” Thus, where an 
employee executes an agreement contemplated by 5 U.S.C. 5728(a), 
to remain in the service of a particular agency at a designated loca- 
tion for a prescribed period of time, the agreement is satisfied only 
by service with that agency. Mr. Caban entered into a return 
travel agreement with the IRS that obligated him to remain specif- 
ically in the employ of the IRS in Puerto Rico for 24 months. He 
left the IRS after only 5 months, thus failing to: fulfill this 24- 
month service requirement. Because, as indicated above, his subse- 
quent service for HUD does not satisfy the requirements of his 
agreement with the IRS, he has not, on the basis of that agree- 
ment, met the condition of FTR para. 2-1.5h(1)(a) that he complete 
an agreed period of service as provided for in FTR para. 
2-1.5a(1)(b). 
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Mr. Caban next argues that, without regard to the IRS agree- 
ment, HUD was obligated to give him a return travel agreement 
when he was hired in June of 1978 and to execute another agree- 
ment with him, based on his view that his actuai place of residence 
was New Jersey. 

Under 5 U.S.C. § 5728(a) an employee may only be granted re- 
newal agreement travel for the purpose of traveling “from his post 
of duty outside the continental United States to the place of his 
actual residence at the time of appointment or transfer to the post 
of duty.” On the Standard Form 171 Mr. Caban submitted when he 
applied for the position with HUD, he listed his “legal and voting 
residence” as Puerto Rico and he indicated that the purpose of his 
earlier transfer from New York to Puerto Rico with the IRS had 
been to relocate to the island “on a permanent basis.” Based on 
that information evidencing Mr. Caban’s intent to abandon what- 
ever residential relationship he may have had with a location else- 
where, it was reasonable for HUD to determine that Mr. Caban’s 
actual place of residence at the time of appointment was Puerto 
Rico. The determination of an employee’s place of actual residence 
is the administrative responsibility of the employing agency. Es- 
telle C. Maldonado, 62 Comp. Gen. 545 (1983); 45 Comp. Gen. 136 
(1965); 39 Comp. Gen. 337 (1959); Rafael F. Arroyo, B-197205, May 
16, 1980, reconsidered February 16, 1982. We will not question any 
reasonable determination made by the agency unless it is plainly 
erroneous or inconsistent with the law or regulations. Estelle C. 
Maldonado, 62 Comp. Gen. at 552. 

In addition, we have held that an agency is not bound by the 
actual place of residence determination made by an individual’s 
previous employer at the overseas post of duty. Rather, it is within 
the discretion of the hiring agency to make a determination of the 
employee’s actual place of residence based on the information 
made available to that agency at the time of the appointment. 
Chester E. Whitcomb, B-190590, February 21, 1979. Therefore, re- 
gardless of the residency determination that the IRS may have 
made at the time of Mr. Caban’s transfer to Puerto Rico, HUD was 
free to make an independent determination based on the informa- 
tion submitted by the individual seeking employment. Since HUD 
reasonably determined that Mr. Caban’s actual place of residence 
was Puerto Rico at the time of his appointment, his actual place of 
residence is the same as his post of duty and he does not satisfy the 
statutory requirements for entitlement to renewal agreement 
travel and transportation expenses. Accordingly, we find that the 
agency had a proper basis for refusing to negotiate an original and 
a renewal agreement with Mr. Caban and for denying his request 
for renewal agreement travel under 5 U.S.C. § 5728(a). 
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HOME LEAVE 


Entitlement to earn and accumulate home leave is governed by 5 
U.S.C. § 6305(a), which provides in part that— 

(a) After 24 months of continuous service outside the United States, an employee 
may be granted leave of absence, under regulations of the President, at a rate not to 
exceed 1 week for each 4 months of that service without regard to other leave pro- 
vided by this subchapter. * * * 

Authority to issue regulations regarding eligibility for home leave 
has been delegated to the Office of Personnel Management. The 
implementing regulations issued by that Office condition entitle- 
ment to home leave on the employee’s performance of “service 
abroad.” See 5 C.F.R. § 630.604 and § 630.606. As in effect at the 
time of Mr. Caban’s appointment by HUD and. currently, 5 C.F.R. 
§ 630.601(c) defines “service abroad” as: 

*.* S.gervice.* * * by an employee at a post of duty outside the United States and 


outside the employee's place of residence if his place of residence is in the Common- 
wealth of Puerto Rico or a territory or possession of the United States. 


Since HUD determined that Mr. Caban’s residence was Puerto 
Rico, his post of duty is the same as his residence and his service 
with HUD does not constitute “service abroad” as defined above. 
Thus, the employee does not satisfy the statutory requirements to 
earn and be granted home leave. For that same reason he was not 
given a return transportation agreement and he, therefore, does 
not meet the applicable requirement of 5 U.S.C. § 6304(b)(2)ii) that 
his employment be under conditions providing for his return trans- 
portation to the United States. Thus he likewise is not entitled to 
the 45-day leave ceiling provided for by 5 U.S.C. § 6304(b). Accord- 
ingly, the agency’s denial of these leave entitlements is also 
upheld. 


[B-214225] 


General Accounting Office—Jurisdiction—Contracts—Defaults 
and Terminations—Review of Procedures Leading to Award 


Although General Accounting Office (GAO) generally will not review an agency’s 
determination to terminate a contract for the convenience of the Government since 
this is a matter of contract administration, nevertheless, where the contracting 
agency’s action is based upon a determination that the contract was improperly 
awarded, GAO will review the validity of the procedures leading to award to the 
terminated contractor. 


Contracts—Requirements—Prices—Escalation Clause 
Evaluation 


A contracting agency’s determination that award of a requirements contract was 
improper is reasonable where reference prices selected by offerors under the eco- 
nomic price adjustment provisions of the solicitation were based upon different mar- 
kets, the prices in which were apparently subject to change at different rates, and 
were, as a result, proposals could not be evaluated on a common basis and contract- 
ing officials were unable to determine which proposal was most likely to offer the 
lowest ultimate cost to the Government. 
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Contracts—Negotiation—Offers or Proposals—Best and 
Final—Ambiguous—Clarification Propriety 


Where an offeror had properly selected in its best and final offer reference prices 
for manufacturers under economic price adjustment (EPA) provisions of the solicita- 
tion but had then been misled by contracting officials into stating that any contract 
would be rene by the EPA provisions for nonmanufacturers, and had subse- 
quently submitted updated reference prices without specifying whether they were 
offered under the EPA provisions for manufacturers or those for nonmanufacturers, 
it would have been improper for agency to reject the proposal as unacceptable with- 
out clarification or discussion since the uncertainty as to reference prices could have 
been easily resolved. 


Contracts—Termination—Conyenience of Government— 
Propriety of Termination 


Language in Torncello v. United States, 681 F.2d 756 (Ct. Cl. 1982), to the effect that 
termination of a contract for the convenience of the Government requires some kind 
of change in the circumstances of the bargain or the expectations of the parties, 
does not limit a termination for convenience based on a determination that the 
award was improper. 


Contracts—Protests—Administrative Actions—Corrective 
Action—Untimely Protests'to Agency Effect 


The untimeliness of a protest to the contracting agency does not render improper 
a subsequent agency determination to undertake corrective action. 


Matter of: Amarillo Aircraft Sales & Services, Inc., September 
10, 1984: 


Amarillo Aircraft Sales & Services, Inc., protests the termination 
of contract No. DLA600-83-D-0281, awarded to Amarillo by the 
Defense Fuel Supply Center (DFSC), Defense Logistics Agency 
(DLA), for the supply of aviation gasoline (AVGAS) and JP-4 jet 
fuel.at the Amarillo Air Terminal, Amarillo, Texas. The contract- 
ing officer decided to terminate the contract, a requirements-type, 
fixed-price with economic price adjustment (EPA) contract, on the 
ground that the EPA reference prices selected by the offerors 
made it impossible for contracting officials to determine which pro- 
posal offered the lowest ultimate cost to the Government. We deny 
the protest. 


Statement of Facts 


By request for proposals (RFP) No. DLA600-83-R-0448, DFSC so- 
licited offers to meet the Government’s requirement for refueling 
and service at a number of airports, including a requirement for an 
estimated 26,000 gallons of AVGAS and 3,600,000 gallons of JP-4, 
plus necessary defueling and reservicing, at Amarillo Air Terminal 
over 2 years. 

The RFP included EPA clauses allowing for economic price ad- 
justments of the contract price to reflect subsequent changes in the 
cost of fuel over the duration of the contract. Manufacturers of re- 
fined petroleum products were requested to complete EPA clause 
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No. E19.05, pursuant to which they were to select as’a reference 
price for each subitem or type of.fuel the established catalog or 
market price of a commercial item sold in substantial quantities to 
the general public. Fixed base operators/refueling agents. were re- 
quested to complete EPA clause No. E19.08, pursuant to which 
they were to select as their reference prices the current net price 
payable by the contractor to.its supplier for the product supplied. 
In the ‘event of a change in the reference ‘price, the price payable 
under the contract for each unit of the appropriate fuel would cor- 
respondingly increase or decrease, though in no case could it 
exceed the original contract price plus 10 percent during the first 
year or the effective contract price as of the start of the second 
year plus 10 percent during the second year. 

Pride Refining, Inc. and Amarillo submitted offers for meeting 
the Government’s’ requirements at Amarillo Air Terminal. Al- 
though Pride is a manufacturer of refined petroleum products, it 
indicated that it intended to rely upon an agent at Amarillo Air 
Terminal to fuel: and. service aircraft and it selected reference 
prices both under the EPA provisions for manufacturers and those 
for fixed base operators/refueling agents. As a manufacturer, Pride 
selected as its reference price for JP-4 the weighted average of the 
high/low price of regular gasoline and No. 2 fuel oil in the Dallas- 
Fort Worth, Texas, area, 4s published in Platts’ Oilgram, and as its 
reference price for AVGAS Pride’s own posted price for AVGAS. 
Under the provisions for fixed base operators/refueling agents, 
Pride selected as its reference prices for JP-4 and AVGAS its own 
invoice prices for those fuels. 

Amarillo, a fixed base operator/refueling agent, selected as its 
reference price for JP-4 the invoice price charged by Southern 
Union Refining Company and as its reference price for AVGAS the 
invoice price charged by the Phillips Petroleum Co. In support of 
its reference price for JP-4, Amarillo submitted a letter from 
Southern Union in which that firm agreed to supply JP-4 “for the 
purpose of supporting your bid” at a price “based on our estimated 
crude cost plus $5.66 [per barrel] at the time of delivery.” 

DFSC evaluated Pride’s best and final proposal, which cited the 
reference prices Pride offered as a manufacturer, as offering to 
meet the Government’s requirements at a price of $4,124,870, or 
$2,134.28 less than Amarillo’s best and final proposal of 
$4,127,004.28. However, since the RFP indicated that changes in 
the reference prices up to the time of award would be considered in 
the evaluation of offers, DFSC subsequently requested that Pride 
and Amarillo update their reference prices. Although neither re- 
ported a change in its reference price for AVGAS, each reported an 
increase in its reference price for JP-4. DFSC then evaluated 
Pride’s proposal as offering a total price of $4,199,120, when adjust- 
ed for the change in the reference price for JP-4, and Amarillo’s 
proposal as offering an adjusted price of $4,132,152.28. Accordingly, 
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it made award on September 29 to Amarillo for its Amarillo Air 
Terminal requirements. 

On September 30, however, Pride protested to DFSC the award 
to Amarillo. Pride subsequently alleged that award to Amarillo 
was improper since there was no evidence that Amarillo’s refer- 
ence price for JP-4, the price quoted by Southern Union, was de- 
termined by competitive market pressures rather than subject to 
Southern Union’s complete discretion, so that the reference price 
provided no protection for the Government against unwarranted 
price increases. Pride further alleged that award was also improper 
because, among other reasons, allowing Amarillo as a fixed based 
operator to select a “variable price’ while requiring Pride as a 
manufacturer to select an “established price” denied Pride an op- 
portunity to compete on an equal basis with Amarillo. 

In response to Pride’s allegations as to Amarillo’s reference price 
for JP-4, the contracting officer indicated that: 


Assuming that the transactions between Amarillo and its supplier are at arms 
length, the reference price is an objective one and not susceptible to manipulation 
by Amarillo. While.the solicitation called for an invoice posting to substantiate the 
price, neither was available in this case since Amarillo was not purchasing JP-4 
from Southern Union at the time. 


* * * * * * * 


Given the objectivity of the reference prices of both Pride and Amarillo, both qual- 
ify as acceptable reference prices under the terms of the request for proposals 
(RFP). I therefore disagree with Pride that Amarillo’s reference price was inad- 
equate or non-responsive to the solicitation. Amarillo furnished the information that 
the Government requ 


Nevertheless, the contracting officer sustained Pride’s protest. 
He determined that*in order meaningfully to compare proposals 
and to ascertain which offered the Government the lowest ultimate 
cost, it was necessary that the reference prices for each item sub- 
stantially track the same market. Since he found that over the 
2-year period of the contract changes in the invoice’ price paid by 
Amarillo to Southern Union for JP-4 might radically differ from 
changes in reference prices based upon the sale of refined fuels in 
the general product market, such as Pride’s reference price, he con- 
cluded that he was unable to determine whether Amarillo had 
indeed submitted the low offer. Accordingly, the contracting officer 
declared his intention of terminating Amarillo’s contract for the 
convenience of the Government and of resoliciting using a common 
escalator in order to ensure that offerors would compete on a 
common basis. Amarillo thereupon protested the proposed termina- 
tion to our Office. 


GAO Review of Terminations for Convenience 


As a general rule, our Office will not review an agency’s decision 
to terminate a contract for the convenience of the Government, 
since by law this is a matter of contract administration for consid- 
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eration by a contract appeals board or by a court of competent ju- 
risdiction. However, where the contracting agency’s action is based 
upon a determination that the ‘contract was improperly awarded, 
then our Office will review the validity of the procedures leading to 
award to the terminated contractor. Central Texas College, B- 
211167.3, March 2, 1984, 84-1 CPD { 259; Safemasters Company, 
Inc., 58 Comp. Gen. 225 (1979), 79-1 CPD {| 38; see also Western 
Union Telegraph Company, B-206979, April 22, 1982, 82-1 CPD ] 
372. 


Propriety of the Proposed Termination 
A. Allegations of the Parties 


Amarillo asserts that the agency is mistakenly perceiving a’ prob- 
lem here. It states that the EPA provisions of the solicitation were 
similar to those our Office and the courts have approved in the 
past, that it selected an appropriate reference price under those 
provisions, and that both Amarillo’s ahd Pride’s reference prices 
for JP-4 were ultimately based upon the market price of crude oil. 

Amarillo also asserts that even if there was a problem with com- 
paring its proposal with Pride’s that was irrelevant because Pride’s 
offer could not have been accepted and such a comparison there- 
fore was not necessary. 

In response, contracting officials and Pride maintain that the 
Government was unable meaningfully to compare the proposals 
and to.determine which offered the lowest ultimate cost to the Gov- 
ernment because Amarillo and Pride submitted reference prices 
which, in DLA’s words, “vary with different markets.” 

DLA, pointing out that it generally has no problem with the use 
of the EPA clauses because the different reference prices selected 
by offerors will have a common basis in that.they will substantive- 
ly track the price of the product being procured, states that the ref- 
erence price selected by Amarillo for JP-4, Southern Union’s “esti- 
mated crude cost plus $5.66 at the time of delivery;’ is not an ac- 
ceptable reference price for tracking the price of JP-4 because it 
does not track the same market as does the reference price selected 
by Pride. Instead, DLA states, Amarillo’s reference price is tied to 
the crude oil cost of a single supplier, whose means of calculating 
its crude costs are not explained and whose costs are neither pub- 
licly posted nor subject to verification. The contracting officer notes 
that while the risk to the Government that Southern Union might 
“indiscriminately” raise its price to Amarillo for JP-4 and thereby 
increase the price to the Government by means of the EPA provi- 
sions is somewhat limited by the 10 percent yearly ceiling on in- 
creases, nevertheless the potential liability to the Government is 
large in absolute dollar terms since approximately 75 percent of 
the more than $4 million contract price is attributable to product 
cost. 





Coat Gon} DECISIONS OF THE COMPTROLLER GENERAL 573 


B. GAO Analysis 


The RFP provided that a contract for all products and services 
required at each location would be awarded to “that responsible of- 
feror whose offer conforming to the solicitation will be most advan- 
tageous to the Government, price and other factors considered.” 
We have generally held that such language requires award on the 
basis of the most favorable cost to the Government, assuming a 
conforming offer from a responsible offeror, Norcoast-BECK Aleu- 
tian, 60 Comp. Gen. 625 (1981), 81-2 CPD ] 84 (invitation for bids), 
and we have specifically held that the Government must assure 
itself that the probable lowest ultimate cost will be obtained prior 
to awarding any requirements contract. Computer Machinery Cor- 
poration, 55 Comp. Gen. 1151 (1976), 76-1 CPD { 358 (request for 
proposals). Further, it is fundamental Federal procurement law 
that offerors must be treated equally, RMI, Inc., B-203652, April 
20, 1983, 83-1 CPS {| 423, and that a solicitation must be drafted in 
such a manner that offers can be prepared and evaluated on a 
common basis. Lawrence Johnson & Associates, Inc., B-196442, 
March 11, 1980, 80-1 CPD { 188. 

We believe that application of the above principles to this pro- 
curement supports the agency’s determination that the award to 
Amarillo was improper. For contracting officials reasonably to de- 
termine which proposal was most likely to offer the lowest ultimate 
cost tothe Government, the proposals must be susceptible of eval- 
uation on a common basis. The proposals submitted by Pride and 
Amarillo, however, include reference prices which, despite Amaril- 
lo’s contention to the contrary, clearly do not reference the same 
market. Pride selected a reference price for JP-4 based upon the 
established, public price of regular gasoline and No. 2 fuel oil in 
the Dallas-Fort Worth market. By contrast, Amarillo selected a ref- 
erence price for JP-4 which was directly based upon the price 
charged for JP-4 by its supplier in a private transaction between a 
single seller and a single buyer, and which was indirectly based 
upon the unexplained and unverifiable costs to its supplier of crude 
oil. That these reference prices do not reflect the same market was 
evidenced by Amarillo’s displacement of Pride as the apparent low 
offeror as a result of changes in the reference prices between the 
time of the best and final offers and the time of the update of the 
reference prices 2 months later. Given such a displacement after 
only 2 months of competition for a contract scheduled to run 2 
years, given that approximately 75 percent of contract costs are at- 
tributable to product cost, and given the mere $66,967.72 difference 
between the two offers.for a contract in excess of $4 million, we 
cannot conclude that the contracting officials acted unreasonably 
in.determining that there was no reasonable assurance that:award 
to Amarillo would result in the lowest ultimate cost to the Govern- 
ment. 
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We have considered the cases cited by Amarillo and we do not 
believe that they require the conclusion that offerors may properly 
be asked to select one of a number of reference prices where such 
reference prices are based upon different markets. Although the so- 
licitation considered by the court in Stewart Petroleum Co. v. 
United States, 438 F. Supp. 527 (E.D. Michigan 1977), indeed al- 
lowed bidders to select a price escalator from a number of market 
indicators, the court held that the contract award there was im- 
proper because the awardee had chosen an upwardly volatile price 
escalator likely to result in higher costs to the Government than 
the escalators chosen by other bidders. Steuart Petroleum, 438 F. 
Supp. at 533. Nor did we in our decisions in Ashland Chemical 
Company, B-206882, Jan. 18, 1983, 83-1 CPD ]{ 57, or in Collins 
Telecommunications Products Division, B-199539, March 26, 1981, 
81-1 CPD { 225, hold that offerors may properly be asked to select 
from among reference prices based upon different markets. Rather, 
in Ashland Chemical, we considered whether the solicitation re- 
quired the: submission of information relative to an EPA clause 
which was not provided by the successful bidder, Ashland Chemi- 
cal Company, B-206882, supra, 83-1 CPD { 57 at 3-5, while in Col- 
lins Telecommunications we considered whether the agency reason- 
ably evaluated the accuracy of the successful bidder’s certification 
that its product entitled the bidder to use a particular EPA refer- 
ence price, Collins Telecommunications Products Division, 
B-199539, supra, 81-1 CPD { 225 at 2, 6. 

In Anchorage Telephone Utility, B-197749, Nov. 20, 1980, 80-2 
CPD {| 386, also cited by Amarillo, the agency requested proposals 
for the supply of telephone service over a 10-year period. Four of- 
ferors submitted proposals in which they quoted tariffed rates 
while Anchorage offered a price subject to annual price adjust- 
ments based upon changes in the Consumer Price Index (CPI). 
While the contracting agency escalated Anchorage’s evaluated 
price to reflect likely increases in the CPI over the 10-year period, 
it did not escalate the evaluated price of the other four offerors to 
reflect possible future increases in the tariffs. We denied Anchor- 
age’s protest against the agency’s decision to treat tariffed. rates 
differently from prices subject to changes in the CPI because the 
agency’s specific historical experience with*tariffed rates indicated 
that the tariffs, unlike the CPI, were likely to remain unchanged 
during the term of the contract. The difference between Anchorage 
Telephone. Utility and this case is that in Anchorage Telephone 
Utility we found that the agency reasonably determined that it 
could evaluate offers on a common basis and determine which was 
most likely to offer the lowest ultimate cost to the Government, 
while here the agency cannot reasonably determine which proposal 
was most likely to offer the lowest ultimate cost to the Govern- 
ment. 
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With regard to the acceptability of Pride’s offer, Amarillo alleges 
that Pride’s offer could not have been accepted at the time of 
award because, while Pride had certified itself to be and was in fact a 
manufacturer, it had nevertheless completed the EPA provisions 
for fixed base operators/refueling agents as well as those for manu- 
facturers and has subsequently excluded from consideration the 
reference prices submitted as a manufacturer. Amarillo therefore 
alleges that since only its proposal conformed to the solicitation, 
“no evaluation of offers was really required” and thus there existed 
no need to terminate the contract with Amarillo. 

Pride certified itself to be a manufacturer but selected reference 
prices in its initial proposal both under the EPA provisions for 
manufacturers and under those for fixed base operators/refueling 
agents. In its July best and final offer Pride cited as its reference 
prices those initially offered as a manufacturer. Then, on Septem- 
ber 1, Pride dispatched a telex to contracting officials in which it 
stated that escalation under the contract would be in accordance 
with the EPA provisions for fixed base operators/refueling agents 
to the exclusion of the provisions for manufacturers. Pride alleges, 
and the agency has failed to dispute, that it was urged to do this by 
contracting officials on the ground that it intended to rely upon a 
refueling agent at Amarillo Air Terminal. Pride did not expressly 
indicate in its September 22 update of reference. prices whether the 
reference prices then submitted reflected any changes in the refer- 
ence prices previously submitted under the provisions for manufac- 
turers or in those previously submitted under the provisions for 
fixed base operators refueling agents. However, the agency informs 
us that Platt’s Oilgram was readily available to contracting offi- 
cials, that the updated reference price for JP-4 was in fact the refer- 
ence price based upon Platt’s Oilgram, as modified by changes in 
the intervening months, previously submitted under the EPA pro- 
visions for manufacturers, and that Pride was considered to be and 
was evaluated as a manufacturer submitting reference prices 
under the EPA provisions for manufacturers. 

We need not determine whether Pride’s best and final offer was 
acceptable as modified. Under these circumstances, where (1) Pride 
was known to be a manufacturer and had certified itself to be such, 
(2) Pride submitted with its best and final offers the reference 
prices selected as a manufacturer, (3) Pride’s updated reference 
price for JP-4 tracked the changes in the reference price for JP-4 
based upon the readily available Platt’s Oilgram, (4) the confusion 
as to whether Pride’s offer was submitted under the EPA provi- 
sions for manufacturers or under those for fixed base operators/re- 
fueling agents apparently resulted in large part from erroneous 
advice from contracting officials, (5) the confusion could have been 
easily resolved, and (6) exclusion of Pride would have left. only one 
offeror, we believe that the contracting officer would have acted 
improperly if, without first holding further discussions or request- 
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ing clarification, he had found Pride’s proposal to be unacceptable 
on the basis of the uncertainty as to the EPA provisions. See Data 
Systems Division of Litton Systems, B-208241, Sept. 29, 1982, 82-2 
CPD {| 297 (proposal was improperly found to be unacceptable after 
best and final offers where alleged deficiencies concerned require- 
ments which offeror either essentially met or as to which the 
agency never clearly communicated its concerns and the failure to 
meet was readily resolvable). In other words, we do not believe 
Pride’s proposal had to be rejected for the reasons put forth by 
Amarillo. 

Amarillo argues that termination for convenience would be im- 
proper under the holding of Torncello v. United States, 681 F.2d 
756 (Ct. Cl. 1982). Amarillo cites the language in Torncello that a 
termination for convenience requires “some kind of change in the 
circumstances of the bargain or in the expectations of the parties,” 
Torncello, 681 F.2d at 772, supra, and contends that the decision to 
terminate could not have resulted from a change in circumstances 
or expectations since the contracting officials were aware of the 
terms of the solicitation and the details of the offers when award 
was made. 

However, in setting forth those historical limits on the use of ter- 
mination for convenience which the court seeks to reaffirm, the 
court cites with approval a line of cases illustrating the require- 
ment for a change in circumstances or expectations. Torncello, 681 
F.2d at 766, supra. Among the cases thus cited are several in which 
contracting officials came to believe as a result of a protest subse- 
quent to award that the award had been improper and accordingly 
took corrective action which the court held entitled the terminated 
awardee to recovery on the basis that its contract had been termi- 
nated for the convenience of the Government. Warren Brothers 
Roads Company v. United States, 355 F.2d 612 (Ct. Cl. 1965) (cancel- 
lation for improper rejection of bidder as nonresponsible); Coastal 
Cargo Company v. United States, 351 F.2d 1004 (Ct. Cl. 1965) (can- 
cellation for failure to refer responsibility question to Small Busi- 
ness Administration); John Reiner & Company v. United States, 325 
F.2d 438 (Ct. Cl. 1963) (cancellation because of defective solicita- 
tion). Accordingly, we do not believe that the decision in Torncello 
limits a termination for convenience arising from a post-award pro- 
test against the propriety of the award. 

Amarillo also argues that termination is not in the best interests 
of the Government since Amarillo has already begun performance 
and termination costs allegedly would be substantial. It is true that 
the determination as to whether an improperly awarded contract 
should be terminated involves consideration of several factors other 
than cost, including the seriousness of the procurement deficiency, 
the. degree of prejudice to other offerors or to the integrity of the 
competitive procurement system, the good faith of the parties, the 
impact of termination on the procuring agency’s mission, and the 





Cosapt- Gen.) DECISIONS OF THE COMPTROLLER GENERAL 577 


extent. of performance. See Central. Texas College, B-211167.3, 
supra, 84-1 CPD {| 259 at p. 3; United States Testing Company, Inc., 
B-205450,. June 18, 1982, 82-1 CPD { 604. These are matters we 
consider when determining whether to recommend a termination 
for convenience; they are also matters the agency takes into .ac- 
count when it decides, on its own, whether to terminate a contract. 
Since an agency decision to terminate a contract on its own, on the 
basis of those factors, is largely a matter of discretion, we will not 
second-guess the agency’s decision in this respect. 

Finally, Amarillo contends that Pride’s protest to the agency was 
untimely because it really involved a challenge to the EPA provi- 
sions of the solicitation, and that therefore a termination of its con- 
tract as a result of the untimely protest would be improper. With- 
out deciding whether Amarillo properly categorizes the Pride pro- 
test, we point out that the untimeliness of a protest to the agency 
does not render improper a subsequent agency determination to 
undertake corrective action. See Orkand Corporation; Falcon Re- 
search and Development Company, B-209662.2, and B-209662.3, 
April 4, 1983, 83-1 CPD { 349; NonPublic Educational Services, Inc., 
B-207306.2, Oct. 20, 1982, 82-2 CPD { 348. 

Accordingly, the protest is denied. 


[.B-215251, B-215294 


Contracts—Negotiation—Requests for Proposals— 
Specifications—Minimum Needs—Administrative 
Determination 


The Forest Service’s prohibition of the use of tracer ammunition as a technique in 
surveying the property boundaries of National Forests in the State of California is 
reasonable where state law forbids the use of tracer ammunition and the technique 
poses a potential fire hazard. 


Matter of: Robinson Engineering, Inc. and John B. Guyton, 
September 10, 1984: 


Robinson Engineering, Inc. and John B. Guyton, surveyors, pro- 
test the action of the Forest Service, U.S. Department of Agricul- 
ture, prohibiting the use of the Magnesium Tracer Range Pole 
(MTRP) technique in current and future offers to perform property 
boundary surveys of National Forests in Forest Service Region 5 
(California). Both the Forest Service and the State of California 
regard the MTRP technique as a fire hazard because it employs 
tracer ammunition. Robinson and Guyton complain that the Forest 
Service has allowed its use before in Region 5 and therefore should 
do so now; that California law cannot be applied to restrict con- 
tracts performed on Federal lands; and assert that because the 
MTRP technique is a more accurate, efficient and cost-effective sur- 
veying method, it is an abuse of discretion for the Forest Service to 
take this course of action: We deny the protest. 
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A tracer bullet, made of magnesium or other incendiary compo- 
nents, leaves a trail of light as it passes through the air. The 
MTRP technique fires a tracer bullet vertically into the air, and 
from a’point somewhat distant, a surveyor sights in on the trail of 
light and determines an angle and distance between the two points. 
This technique is regarded’ by the protesters as a more accurate 
surveying method, and as being much more efficient, especially in 
rugged and wooded terrain. Furthér, because of savings in time 
and labor, the protesters assert that it is more cost-effective. How- 
ever, because the use of tracer ammunition poses a fire hazard in 
the dry forested areas that exist in California, and because of appli- 
cable state law addressing that concern, the Forest Service in 
Region 5 will not accept surveying proposals which employ the 
MTRP technique.. We find nothing unreasonable in the Forest 
Service’s action in this matter. 

Both Forest Service regulation and California state law prohibit 
the use of tracer ammunition in forested areas. 36 C.F.R. § 261.5(b) 
(1984) provides that no kind of “tracer bullet or incendiary ammu- 
nition” may be fired in the National Forest System.! Cal. Public 
Resources Code § 4445 (Deering 1976) states, in part, that: 

A person shall not fire or cause to be fired . . . any bullet, projectile, or other am- 
munition which contains the components of thermite, magnesium, or aluminum 


. commonly known as tracer or-incendiary ammunition within any forest-cov- 
ered area, ... 


Despite any allowance of the MTRP technique in the past in 
Region 5, the Forest Service states that it agrees with California 
that the technique poses a fire hazard and, accordingly, chooses to 
recognize and be bound by section 4445. According to the Forest 
Service, one of the prime considerations is that boundary surveys 
in National Forests often necessitate entrance onto adjoining state 
or private lands. Therefore, even if the Forest Service were to issue 
a permit under section 261.la, supra, to allow the use of the MTRP 
technique in a Region 5 National Forest, the possibility of violating 
California law with respect to adjoining non-Federal lands would 
still readily exist. 

Our Office will not question an agency’s decision concerning its 
best method of accommodating its minimum needs absent a clear 
showing that the decision is arbitrary or otherwise unreasonable. 
See, e.g., Duroyd Manufacturing Company, B-213046, Dec. 27, 1983, 
84-1 CPD {28. In our opinion, no such showing has been made 
here. It is our view that the Forest Service is justified in prohibit- 


1 It is not clear whether the Forest Service would waive or otherwise suspend the 
operation of this subsection in order to permit surveys using the MTRP technique in 
National Forests in other regions where, because of climate or weather conditions, 
there is little fire danger, and where there is no prohibitive state law. This subsec- 
tion (in effect since 1977) was not followed in 1980 in Region 5 when the Forest 
Service allowed an MTRP survey to be conducted. in the Sequoia National Forest (a 
decision now essentially repudiated); however, section 261.la of the same title does 
authorize Forest Service officers to issue conditional permits for otherwise prohibited 
acts, apparently what was done in 1980. 
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ing the MTRP technique in Region 5, where.the possibility of fire 
outweighs any restriction in the surveying method that may have 
been imposed upon the protesters. In that regard, as we believe the 
Forest Service correctly points out, this action has not prevented 
the protesters from competing, but rather requires them to propose 
the use of an alternative surveying method. 

The protests are denied. 


[.B-212256] 


Printing and Binding—Purchases from Other than Public 
Printer—Authorization Requirements—W aiver 


Under ‘44 U.S.C. 501, 504, the Forest Service must obtain a waiver from the Joint 
Committee on Printing (JCP) if it desires to have printing done outside the Govern- 
ment Printing Office. While no waiver is eaninok if the items are preprinted, any 
questions concerning whether or not an item involves a printing activity and re- 
quires a waiver should be referred to the JCP. Since it was unclear whether the 
procurement of habitat calendars required a waiver, the issue should have been re- 
ferred by the Forest Service to the JCP. 


Contracts—Federal Supply Schedule—Failure to Use 


The Forest Service may not purchase even preprinted calendars and pocket plan- 
ners from non-General Services Administration (GSA) sources without first obtain- 
ing a waiver from GSA. Calendars and pocket planners are listed by GSA as stock 
items on the mandatory schedule. Under 41 C.F. R 101-26.100-2, a waiver from GSA 
is required prior to purchasing these items from non-GSA sources. The contrary 
holding in 62 Comp. Gen. 566 (1983) will no longer be followed. 


Payments—Quantum Meruit/Valebant Basis—Absence, etc. of 
Contract—Government Acceptance of Goods/Services—Price 
Reasonableness 


Although Forest Service may not ratify purchase of calendars and _— lanners 
because it failed. to obtain required waivers from the JCP and the GSA before pur- 
chasing fron non-GSA sources, General Accounting Office will allow payment on a 
. valebant basis since procurement of the items was not contrary to law, the 

vernment obtained a benefit from the items provided, and the contractor acted in 
good faith. However, in determining the reasonable value of the items, the Govern- 
ment may not exceed the amount that would have been charged had the items been 
procured as GSA stock items. See B-213489, Mar. 13, 1984. 


Matter of: Propriety of certifying payment of purchase orders, 
September 18, 1984: 


An authorized certifying officer at the United States Department 
of Agriculture (USDA), National Finance Center (NFC), has re- 
quested an advance decision under 31 U.S.C. § 3529 concerning the 
propriety of certifying for payment two Forest Service purchase 
orders totaling $2,104.22 and $4,350, respectively. The first pur- 
chase order is for 2,100 calendars featuring forest habitat manage- 
ment (habitat calendars), and the second purchase order is for 
20,000 Smokey Bear Pocket Planners. In addition, the certifying of- 
ficer asks whether the payment of $420 made on another purchase 
order for 1,500 1983 Woodsy Owl Pocket Planners was correct; if 
not, whether his office is required to recover the erroneous pay- 
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ment. He also asks whether payment for the habitat calendars and 
pocket planners could be made on a quantum valebant or quantum 
meruit basis since the items’ have beem received and used by the 
Government. ; 

For thé reasons explained below, all the questioned procure- 
ments were procedurally deficient because necessary determina- 
tions and waivers from the Joint Committee on ‘Printing (JCP) 
and/or from the General Services Administration (GSA) were not 
obtained before contracting with non-Government sources. 

Although the two vouchers not yet paid should not be certified as 
drawn, we find that the necessary elements for exercise of our eq- 
uitable jurisdiction are present. We therefore authorize payment to 
the. two suppliers on a quantum valebant basis (the reasonable 
value of goods sold and delivered). The amounts of the payments, 
however, may not exceed the amounts from which they should 
have been purchased under a mandatory Federal Supply Schedule 
(FSS) contract through the GSA. 

Because of the length of time which has elapsed since payment 
was made on the Woodsy Owl Pocket Planner and the relatively 
small amount of money involved, we do not require the Forest 
Service to institute collection nor would we object if the Forest 
Service decides to terminate collection action if already begun on 
the difference between the amount paid and the FSS price, pursu- 
ant to 4 C.F.R. Parts 103-104. 


Habitat Calendars 


In December 1982, the Director of the Wildlife and Fisheries staff 
of the Forest Service requested the Director of the Office of Infor- 
mation to obtain a waiver from the JCP to allow the Forest Service 
to procure 2,000 habitat calendars. The request for a waiver was 
based on Agriculture Procurement Regulation (AGPR) 4-4.5012 
which states: 

In accordance with the Government Printing and Binding Regulations published 
by the Joint Committee on aoe Congress of the United States, only standard- 
ized Government desk and wall calendars may be obtained at Government expense. 
* * * Schedule and appointment sheets are not considered to be calendars. Order 
calendars for Washington, D.C. delivery from Central Supply; otherwise from GSA 
Stores. [Italic supplied.] 

Agriculture’s regulation implements the Joint Committee on Print- 
ing’s Government Printing and Binding Regulation (GPBR) 22-1 
which states: 

Calendars, Date: Desk and Wall.—Standardized Government desk and wall calen- 
dars are the only calendars which departments are authorized to obtain at Govern- 
ment expense, and shall be ordered from the General Services Administration. 

In response, the Director of the Public Information Office advised 
the Forest Service that a JCP waiver was not required for preprint- 
ed items. No mention was made of the need for a waiver from 
GSA. On the basis of this information, the Forest Service issued a 
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purchase order dated December 27, 1982, to Calendar Promotions, 
Inc., for 2,000 habitat calendars. The calendars have been received 
and distributed by the Forest Service. ’ 

We would agree with the Director of Public Information that a 
waiver from the JCP is not required prior to contracting for a pre- 
printed calendar. A preprinted item is one that is regularly carried 
in stock by dealers, which requires no printing or binding after the 
receipt of an order to fit them for the use of the purchaser. See 30 
Comp. Gen. 1, 2 (1950). From the information furnished to us, it ap- 
pears that the habitat calendar was developed through the contri- 
bution of. photographs and descriptive texts by several agencies, 
one of which was the Forest Service, to Calendar Promotions, Inc., 
which undertook to make it up as a one-of-a-kind publication avail- 
able only from the promoter. Accordingly, it is. unclear, in our 
view, whether or not the habitat calendars would qualify as a pre- 
printed item. 

Section 501 of Title 44 of the United States Code requires, with 
certain exceptions not pertinent here, that all printing and binding 
for the Government be performed at the GPO, absent a waiver 
from the JCP. 44 U.S.C. § 501. Section 504 of Title 44 further pro- 
vides that the JCP may permit the Public Printer to authorize an 
executive department, independent office, or establishment of the 
Government to purchase such printing directly if the GPO is not 
able or suitably equipped to execute the printing or if it would be 
more economical or in the best interest of the Government to have 
the:printing performed elsewhere. 44 U.S.C. § 504. 

If a legitimate doubt exists as to whether a particular item is 
preprinted, we believe that the agency involved should submit the 
question to JCP for its determination prior to procurement. There- 
fore, prior to entering into a contract with Calendar Promotions, 
Inc., for the habitat calendars, the Forest Service should have re- 
quested the JCP to determine whether the calendar qualified as a 
preprinted item and if so whether it would grant a waiver. Even if 
the JCP had granted a waiver or determined that the calendar was 
preprinted, the procurement would still have been deficient. A 
waiver from GSA was also required under 41 C.F.R. Chap. 101 
since calendars are an ordinary GSA stock item listed on the man- 
datory schedule. The procurement of calendars and other items 
available as GSA stock are governed by 41 C.F.R. § 101-26.301 
which states: 

All executive agencies within the United States * * * shall requisition from GSA 


needed stock items available from GSA supply distribution facilities * * * except as 
provided in this * * * [section]. 

Under 41 C.F.R. § 101-26.301-1(b) an agency can request GSA to 
waive this requirement as follows: 

When an agency determines that items available aoe GSA stock will not serve 
the required functional end-use purpose of the item to be procured, a re- 


quest to waive the requirement to use this source s al be submitted to GSA for 
consideration in accordance with the provisions of § 101-26.100-2. 
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The provision governing waiver, 41 C.F.R. § 101-26.100-2(b), is 
quite explicit: 

core shall not initiate action to procure similar items from non-GSA sources 
until a request for a waiver has been requested from and approved by GSA. The fact 


that action to procure a similar item has been initiated will not influence GSA 
action on a request for waiver. 


The Forest Service indicates that the habitat calendars were pur- 
chased in order to promote the National Forest Fish and Wildlife 
Program. Although it would appear that the standard GSA calen- 
dar could not serve the promotional and other specific ‘end-use 
purposes” for which the Forest Service needed the habitat calen- 
dar, the FPMR provisions cited above clearly provide that in such 
circumstances an agency must request a waiver from GSA. In our 
view, an agency that fails to do so cannot enter into a valid con- 
tract to procure these items from non-GSA sources. 

We note that, in the past, there has been some confusion as to 
whether these regulations require an agency to seek a waiver 
whenever an item similar to the desired one is available from non- 
GSA stock. In 62 Comp. Gen. 566-(1983), we considered a situation 
similar to the’one at issue here, in which calendars imprinted with 
program information were purchased solely as a vehicle to dissemi- 
nate the information from non-GSA sources. GSA’s Office of Com- 
modity Management informally advised us that agencies had not 
been required to request waivers unless there was a legitimate 
doubt about the availability of similar items from GSA. On the 
basis of that information, we held that since there were no items 
available from GSA stock or the Federal Supply Center which 
could ' fulfill the specific purpose for which the calendars were 
needed, “a waiver request was not required.” 

When the same issue arose in this case, we requested a formal 
interpretation of the waiver provision in 41 C.F.R. § 101-26.100-2 
from GSA. GSA advised us as follows, in its response dated April 
30, 1984: , 

Our interpretation of that regulation is that agencies must request a waiver from 
the General Services Administration (GSA) before they acquire an item that is simi- 
lar to one available through GSA, from another source. A determination of similari- 
ty depends on the facts of each situation, taking into account the functions and use 
of the items involved. A waiver is required unless it is clear that a similar item is 
not available from GSA. In the fact pattern you cited from 62 Comp. Gen. 566 
(1983), a waiver would have been required. [Italic supplied.] 

GSA also indicated that it will generally not grant a waiver retro- 
actively. 

As explained above, our present interpretation of these regula- 
tions is consistent with GSA’s position as set forth in its April 30 
letter. We were incorrect in stating that a waiver was unnecessary 
in the 1983 calendar case. Accordingly, the holding in 62 Comp. 
Gen. 566 (1983) will no longer be followed by our Office. 

Since the Forest Service did not obtain the necessary waivers 
from either the JCP or GSA (or a determination that such waivers 
were not required), the purchase order for the habitat calendars 





Ceinp. Gen) DECISIONS OF THE COMPTROLLER GENERAL 583 


was improperly issued and cannot be certified for payment in ac- 
cordance with its terms. 


Smokey Bear Pocket Planners 


Prior to the procurement of the habitat calendars, the Forest 
Service also had issued a purchase order for 20,000 Smokey Bear 
Pocket Planners. At the time of the procurement, no questions 
were raised about the: need for waivers from either the JCP or 
GSA. However, we note from the information furnished to us that 
in 1980 the Forest Service had attempted to obtain Smokey Bear 
Pocket Planners but had been informed by the JCP that such items 
were analogous to calendars and should not be procured at Govern- 
ment expense. 

It appears that the Smokey Bear Pocket Planners at issue here 
were printed for the National Association of State Foresters and 
not at the expense of the Government. Although the’ contractor’s 
invoice did include an additional charge of $150 for the printing of 
a special insert to be enclosed with the pocket planners for the 
Forest Service, this printing would be exempt from JCP require- 
ments since the cost for the insert was under $500. See GPBR 49-2 
and Agriculture Policy Regulation (AR), Title 3 (3 AR 93). 

However, as we stated above with reference to the habitat calen- 
dars, a waiver from GSA would have been required since pocket 
planners are carried as GSA stock items on the mandatory sched- 
ule. 41 C.F.R. § 101-26.100-2. Absent the necessary waiver the con- 
tract for the pocket planners was also improper and the purchase 
order may not be certified for payment according to its terms. 


Woodsy Owl Pocket Planners 


The Forest Service also had contracted and paid for 1,500 
Woodsy Owl Pocket Planners before questions arose about the pur- 
chase. Although we have not seen a sample of this pocket planner, 
we have been informed that it was not printed at Government ex- 
pense, and there were no special printed inserts and it was avail- 
able from the Colorado State Forest Service as a stock item gener- 
ally available to the public. 

As discussed above, preprinted items do not require a waiver 
from the JCP. However, since pocket planners are GSA stock items 
on the mandatory schedule, a waiver is required from GSA prior to 
entering into a contract for such items from outside sources. 41 
C.F.R. Chap. 101, supra. Therefore, in view of the fact that no such 
waiver was requested, this contract was also improper and pay- 
ment of the invoice should not have been made. 
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Having found that each of the questioned procurements was im- 
proper, we turn now to the issue of equitable relief. Under GAO’s 
claim settlement authority, 31 U.S.C. § 3702, the Comptroller Gen- 
eral may authorize payment on a quantum valebant basis under 
certain conditions. 

Where a performance by one party has benefited another, even 
in the absence of an enforceable contract between them, equity re- 
quires that the party receiving the benefit should not gain a wind- 
fall at the expense of the performing party..The law thus implies a 
promise to pay the receiving party whatever the goods are ‘rea- 
sonably worth. See, e.g., Bouwterie v. Carre, 6 So.2d 218, 220 (La. 
App. 1942); Kintz v. Read, 626 P.2d 52, 55 (Wash. App. 1981). How- 
ever, before GAO will authorize a quantum valebant payment, we 
must make a threshold determination that the. goods or services 
would have been a permissible procurement had the proper proce- 
dures been followed. Next we must find that (1) the Government 
received and accepted a benefit; (2) the contractor acted in good 
faith; and (3) the amount claimed represents the reasonable value 
of the benefit received. See 33 Comp. Gen. 533, 537 (1954); 40 Comp. 
Gen. 447, 451. (1961); and B-210808, May 24, 1984. 

First, in order to make the threshold determination we must.ex- 
amine and weigh the facts of each case. Here, we have already de- 
termined that the three procurements were procedurally defective. 
Otherwise, we would not even be considering an equitable remedy 
such as quantum valebant. An equitable remedy is not considered 
appropriate when there is a clear violation of a statutory prohibi- 
tion. For example, in most of our printing cases, equitable relief 
was not available since there was no doubt: that printing was in- 
volved and therefore no question that 44 U.S.C. § 501 was violated. 
See, e.g., B-195566, March 17, 1980. However, unlike these cases, we 
believe a strong argument can be made that the procurement of 
the habitat calendars at issue here did not necessarily violate the 
JCP standard. As stated earlier, we could not even conclude that 
the statutory prohibition on printing in 44 U.S.C. § 501 was applica- 
ble to this procurement since the habitat calendars may very well 
have been preprinted. Thus, while the Forest Service should have 
submitted this matter to the JCP for its determination, we cannot 
conclude in these circumstances that this procedural defect neces- 
sarily resulted in an impermissible procurement. Moreover, with 
respect to GSA, there is no statutory prohibition against the Gov- 
ernment purchasing preprinted calendars and pocket planners; nor 
do the regulations absolutely prohibit such purchases from non- 
GSA sources: Instead, the regulations set forth procedures whereby 
an agency can request and obtain a waiver from GSA that will 
allow it to properly make such purchases. As indicated above, a 
strong argument could be made that the calendars and pocket 
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planners available from GSA could not possibly have fulfilled the 
specific end-use purposes for which the Forest Service needed these 
items. Therefore, it is reasonable to assume that had proper proce- 
dures been employed, a waiver might have been obtained, and the 
procurement would. have been permissible. For this reason, we 
think the above-described threshold test for equitable relief has 
been met. 

Second, the Forest Service has received a benefit as a result of 
the goods provided by the contractors, that were received, distribut- 
ed, and used by the Forest Service and its employees. Third, it ap- 
pears that the contractors acted in good faith and charged a rea- 
sonable amount for their products. However, while the prices 
charged for the questioned items seem reasonable, we have held 
that payment on a quantum valebant basis in these circumstances 
cannot exceed the amount that would have been charged for these 
items had they been procured as GSA stock items. See B-213489, 
March 13, 1984.3 

Accordingly, it is our view that while the purchase orders for the 
habitat calendars and pocket planners cannot be certified for pay- 
ment since the procurements were improper, payment is permissi- 
ble on a quantum valebant basis. However, payment on that basis 
is limited to the amount that GSA would have charged for compara- 
ble items. Similarly, payment for the Woodsy Owl Pocket Planners 
was improper and could only have been justified on a quantum va- 
lebant basis. However, even if the contract price paid for the pocket 
planners exceeded the amount allowable under a quantum vale- 
bant payment, we will not require the Forest Service to institute 
collection action nor will we object to a decision to terminate collec- 
tion action for the price differential if already begun in view of the 
time that has elapsed since payment and the relatively small 
amount of money involved. 


[B-215106] 


Contracts—Negotation—Offers or Proposals—Evaluation— 
Technical Superiority v. Cost 


In negotiated procurements there is no requirement that award be made on the 
basis of the lowest cost. The procuring agency has the discretion to'select a higher 
rated technical proposal instead of a lower rated, lower cost proposal if doing so is 
consistent with the evaluation scheme in the solicitation. Consequently, the protest- 
er is not automatically entitled to award merely because it had the lowest proposed 
costs. 


1Our decision in that. case, which involved a very similar situation in which a 
Forest Service employee ordered an item from a private contractor that was listed 
on a mandatory Federal Supply Schedule contract, without requesting or obtaining 
a waiver from GSA, provides a strong precedent for payment on a quantum vale- 
bant basis in this case. 
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Contracts—Negotation—Offers or Proposals—Evaluation— 
Technical Superiority v. Cost—Solicitation Provisions 


Where a solicitation does not indicate the relative importance of the technical 
versus cost evaluation, it must be presumed that technical and cost considerations 
will be approximately equal in weight. General Accounting Office (GAO) finds that 
under the solicitation’s evaluation scheme, the technical aspects of the offerors’ pro- 
posals and the cost aspects of the offerors’ proposals were to be given equal consider- 
ation. 


Contracts—Negotation—Offers or Proposals—Evaluation— 
General Accounting Office Review 


Procuring officials enjoy a reasonable degree of discretion in the evaluation of pro- 
posals:and GAO will not disturb the evaluation unless shown to be arbitrary or in 
violation of the procurement laws and regulations. GAO finds that the agency’s 
technical evaluation of the protester’s proposal was reasonable. 


Contracts—Negotation—Offers or Proposals—Evaluation— 
Cost Realism Analysis—Adequacy 


A firm, fixed-price contract is not subject to adjustment based on the contractor’s 
cost experience during performance’and, thus, laces full responsibility, in terms of 
profits or losses for costs above or’below the fixed price, directly upon the successful 
offeror. GAO questions the agency’s adding $200,000 in costs for in-house effort to 
the protester’s low, firm, fixed-price. offer as part of the agency’s cost realism deter- 
minations. 


Contracts—Awards—Foreign Firm Awardee—Propriety of 


Award 


In negotiated procurements, an award to a firm offering a foreign product at higher 
price can be made if the foreign offer is evaluated as the best offer considering the 


ee of price, the Buy American Act price differential, and technical ap- 
proach. 


Matter of; Litton Systems, Inc., Electron Tube Division, 
September 18, 1984: 


Litton Systems, Inc., Electron Tube Division (Litton), protests the 
award of a contract to Thomson-CSF Corporation (Thomson) under 
request for proposals (RFP) No. SA-83-SPB-0025 issued by the De- 
partment of Commerce (Commerce). The RFP was for the develop- 
ment of one prototype and two preproduction models of a wideband 
Klystron tube with an extended tuning range for use in weather 
radar. 

Litton contends that by making an award to Thomson, Com- 
merce accorded more weight to technical factors than cost contrary 
to the award criteria as set forth in the RFP. Litton also contends 
that Commerce improperly evaluated its technical proposal. Final- 
ly, Litton contends that Commerce misapplied the Buy American 
Act (41 U.S.C. §§ 10a-d (1982)) and its implementing regulations in 
evaluating the cost of the foreign-made Klystron tube offered by 
Thomson. 

We sustain Litton’s protest. Although the RFP contemplated a 
cost-type contract, Litton and the other offerors proposed on a firm, 
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fixed-price basis. Commerce improperly added Litton’s in-house 
costs of development to its low firm, fixed-price offer. 


Background 


The RFP was issued on August 26, 1983, and required that the 
tubes to be developed had to be mechanically and electrically inter- 
changeable with a particular Klystron tube manufactured by 
Varian Associates (Varian) that was in current use in the Federal 
Aviation Administration’s radar systems. The RFP also specified 
that the preproduction tubes had to be supplied for use in valida- 
tion testing. 

At the September 26, 1983, closing date for the receipt of initial 
proposals. Commerce received offers from Litton, Thomson, and 
Varian. The initial evaluation by Commerce’s source evaluation 
board (SEB) placed all three offerors in the competitive range. The 
SEB then addressed a series of written technical questions to the 
three offerors in order to clarify certain aspects of their proposals. 
The offeror’s responses to these questions were received on Decem- 
ber 22, 1983. The responses were then considered by the SEB in its 
final evaluation, which was conducted in January 1984. 

On February 14, 1984, Commerce amended the RFP to provide 
for multiple awards. Commerce’s source selection official then ap- 
proved the selection of Thomson and Varian for award. A contract 
was awarded to Varian on March 19, 1984. 

Commerce notified Litton on April 2, 1984, of its failure to be se- 
lected. Litton protested the selection of Thomson to Commerce on 
April 3, 1984, which was denied by Commerce on April 19, 1984. On 
the same date, a contract was awarded to Thomson and Litton 
thereafter protested to our Office. 


Award Criteria 


Litton contends that Commerce improperly made the technical 
aspects of the offerors’ proposals more important than the offerors’ 
proposed costs. Litton points out that paragraph M.4 of the RFP 
provided that award would be made to the offeror determined to be 
within the competitive range whose proposal was technically ac- 
ceptable and whose technical/cost relationship was the most advan- 
tageous to the Government. In Litton’s view, nothing in the RFP’s 
award criteria made technical more important than cost. Litton 
argues that its proposal was technically acceptable and in the com- 
petitve range. Finally, Litton asserts that its technical/cost rela- 
tionship was more advantageous to the Government than Thom- 
son’s because its proposed costs were significantly lower than 
Thomson’s. 

Commerce takes the position that Litton’s proposal was evaluat- 
ed in compliance with the RFP’s stated criteria, but that Thom- 
son’s proposal presented a more advantageous technical/cost rela- 
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tionship. More specifically, Commerce states that the decision not 
to award to Litton was a technical decision based on its analysis 
that Litton’s proposal represented substantially greater risk re- 
garding the completion within a restricted period of time of the 
RFP’s required developmental work. 

In this case, the RFP provided that an award would be made on 
the basis of the most advantageous technical/cost relationship 
without explicitly indicating the relative importance of cost versus 
technical evaluation. We have frequently held that where an RFP 
does not indicate the relative importance of the technical versus 
cost evaluation, it must be presumed that technical and cost consid- 
erations will be approximately equal in weight. Development Asso- 
ciates, Inc.—Reconsideration, B-205380.2, B-205380.3, Mar. 28, 
1983, 88-1 C.P.D. | 313; University of New Orleans, B-184194, May 
26, 1978, 78-1 C.P.D. 401; 52 Comp. Gen. 686, 690 (1973). Conse- 
quently, we find that the RFP’s award selection criteria provided 
for equal consideration to be given to the technical cost aspects of 
proposals. 


Technical Evaluation 


Litton contends that in evaluating its proposal Commerce failed 
to take into consideration the “superior experience” of two of its 
design personnel who originally developed the Varian Klystron 
tube. Litton also contends that Commerce did not give it credit for 
proposing much more stringent specifications for finding minute 
tube leaks than either Varian or Thomson. Litton further asserts 
that Commerce wrongfully refused to consider the experience that 
the Navy had with its L-3742 tube which, except for “minor 
changes in the electron optics,” operates at a 6-microsecond pulse 
length like the Varian tube. Finally, Litton argues that by empha- 
sizing that Litton was not currently producing the Varian tube 
and, thus, could not meet the RFP’s 18-month development sched- 
ule, Commerce overstated the difficulty in developing the required 
tube. Litton alleges that one of its design personnel led the Varian 
development team in 1968 and developed the Varian tube in less 
than 1 year. 

The determination of the relative merits of a proposal, particu- 
larly with respect to technical considerations, is primarily a matter 
of administrative discretion. Dynamic Science, Inc., B-188472, July 
20, 1977, 77-2 C.P.D. { 39. Our function is not to evaluate anew pro- 
posals submitted and make our own determinations as to their rel- 
ative merits. Houston Films, Inc. (Reconsideration), B-184402, June 
16, 1976, 76-1 C.P.D. | 380. That function is the responsibility of 
the contracting agency, which must bear the burden of any difficul- 
ties resulting from a defective evaluation. MacMillian Oil Compa- 
ny, B-189725, Jan. 17, 1978, 78-1 C.P.D. { 37. In light of this, we 
have repeatedly held that procuring officials enjoy a reasonable 
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degree of discretion in the evaluation of proposals and that this 
will not be disturbed unless shown to be arbitrary or in violation of 
the procurement laws. and regulations. Piasecki Aircraft Corpora- 
tion, B-190178, July 6, 1978, 78-2 C.P.D. { 10. 

Additionally, the protester has the burden of affirmatively prov- 
ing its case. CLL. Systems, Inc., B-197123, June 30, 1980, 80-1 C.P.D. 
{| 448. The fact that.the protester does not agree with the agency’s 
evaluation of its proposal does not in itself render the evaluation 
unreasonable. Kaman Sciences Corporation, B-190143, Feb. 10, 
1978, 78-1 C.P.D. J 117. 

The RPF’s technical evaluation criteria provided as follows: 


1. Technical proposals will be evaluated in accordance with weighted evaluation 
criteria to determine the relative merits of the offeror’s proposal. The Government 
will assign a numerical score to the results of this evaluation. 

2. The criteria to be used for the technical evaluation are as follows: 


A. Technical Development Factors to include: 


Completeness of the proposed product specification 
Completeness of the Development Plan 
Completeness of the Test Plan approach 


B. Management Factors to include: 


Corporate experience 
Personnel experience 
Prior schedule/cost performance. 


C. Schedule Factors to include: 


Duration of the pe effort 
Completeness of milestone and activities descriptions 


D. Production Factors to include: 
Current capability to produce high powered S-band Klystrons. 


3. The relative order of importance for the technical criteria is as follows: Criteria 
2.A is most important and is weighted slightly more than the sum of the values for 
Criteria 2.B and 2.C, which are approximately equal in weight. Criteria 2.D is the 
least important and is weighted slightly less than either of Criteria 2.B or 2.C. 


The record reveals that the SEB found that Litton’s proposed de- 
velopment plan was clear and very unambiguous. However, the 
SEB also found that while Litton’s development plan was logical 
and complete, Litton’s product specification was incomplete. The 
SEB further noted that Litton’s development plan was very ambi- 
tious, given the extensive development Litton would have to under- 
take in order to produce a basic tube equivalent to the Varian tube 
and then modify that tube for increased band width. The SEB rec- 
ognized that although Litton was an experienced, well-established 
manufacturer, there was a substantial risk that the company could 
not meet the development schedule in view of the fact that inter- 
nal development of the Varian equivalent tube had been barely 
begun by Litton. 

In our opinion, the technical evaluation of Litton’s proposal was 
reasonable. The record indicates that except for receiving substan- 
tially less points because of the extensive tube development that 
would be required, Litton received nearly the same technical score 
as Thomson in the area of technical-development. Essentially then, 
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Litton received a lower technical score in the evaluation areas of 
corporate experience and current capability to produce because the 
SEB felt that Litton would first have to develop a tube equivalent 
to the Varian tube before the company could undertake the task of 
modifying such a tube to meet the RFP’s requirements. In contrast, 
the record shows that Thomson acquired a license from Varian and 
has been working for some time to produce an equivalent of the 
Varian tube. With respect to Litton’s assertion that the board did 
not take into account Litton’s experience in developing its L-3742, 
Litton has not furnished any support for its allegation that except 
for minor optics changes, the L-3742 is the equivalent of the 
Varian tube. Therefore, we find that Litton has failed to meet its 
burden of proof of this allegation. See C.L. Systems, Inc., B-197123, 
supra. 


Cost Evaluation 


Litton contends that Commerce did not properly evaluate the of- 
feror’s costs. Litton argues that while a cost realism analysis may 
be appropriate where there is the opportunity for considerable cost 
overruns, Commerce’s cost realism analysis was inappropriate 
here, where Litton and the other offerors offered firm, fixed-price 
contracts and, thus, assumed all the risk of cost overruns. Litton 
alleges that it offered a fixed-price contract because it considered 
the possibility of a cost overrun to be minimal in view of the exper- 
tise of its technical people. 

We agree with Litton that a firm, fixed-price contract is not sub- 
ject to adjustment based on the contractor’s cost experience during 
performance and, thus, places full responsibility, in terms of profits 
or losses for costs above or below the fixed price, directly upon the 
successful offeror. See National Veterans Law Center, 60 Comp. 
Gen. 223 (1981), 81-1 C.P.D. { 58. 

The RFP provided that the use of a cost-plus-fixed-fee contract 
was anticipated for the development effort. However, the record 
shows that the SEB noted after receiving fixed-price offers from 
the offerors that a fixed-price contract was the “preferred award 
instrument” even though the RFP made no reference to this type 
of contract. 

The record shows, however, that the SEB analyzed all three of- 
feror’s costs to determine the “true costs of the development effort 
to the individual contractor.” The SEB found that Thomson’s true 
development costs were $174,105, compared with its best and final 
offer of $172,550. With regard to Litton, the SEB determined that 
the true development costs were $310,000, even thought Litton’s 
best and final offer was only $110,000, because the $200,000 differ- 
ence represented the funds being spent by Litton to develop in- 
house an equivalent to the Varian tube. In addition, the record 
shows that the SEB criticized Litton for not providing the labor 
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hours associated with Litton’s in-house development effort. As a 
result of the SEB’s cost analysis, Varian and Thomson were ranked 
first and second and Litton was ranked third. 

Futhermore, Commerce admits that the Buy American Act ap- 
plies to Thomson’s offer since the company is a French firm offer- 
ing non-American supplies. Commerce further states that in order 
to ensure that Litton’s technical/cost relationship had been evalu- 
ated fairly, a 6-percent cost adjustment factor prescribed by the 
Buy American Act regulations was added to Thomson’s evaluated 
costs. Commerce declares that even with the additional price differ- 
ential between Litton and Thomson, it was still determined that 
Thomson’s proposal presented a more advantageous technical/cost 
relationship than did Litton’s offer. 

We fail to understand the SEB’s ranking Litton third since Lit- 
ton’s $110,000 offer on a fixed-price basis was significantly lower in 
terms of cost to the Government than Thomson’s. While the RFP 
did provide that both development costs and production costs would 
be evaluated, development costs were of “primary importance” in 
the evaluation. Therefore, we feel that there is doubt as to whether 
Litton’s costs were properly evaluated by Commerce. We conclude 
that despite the technical superiority of Thomson’s proposal, the 
record does not support the award to Thomson in view of the sig- 
nificantly lower fixed price offered by Litton. 

Accordingly, we sustain Litton’s protest. 

We note that this procurement is being conducted pursuant to 
OMB Circular A-109, Major Systems Acquisitions, in order to en- 
courage maximum competition for further production of a wide- 
band Klystron tube with an extended tuning range to be used in 
the next generation Weather Radar Program. Further, the RFP, as 
amended, provided for multiple awards. Therefore, we recommend 
that Commerce ‘reevaluate, in accordance with our decision, Lit- 
ton’s proposal and consider whether an award to Litton would be 
advantageous to the Government. 

If it is determined that no award will be made to Litton, we rec- 
ommend that every effort be made to have Litton considered in 
competitions for future production contracts for the wideband Klys- 
tron tube. Litton advises us that it is now developing the tube in- 
house. Accordingly, we see no reaon why Commerce should not 
either consider the technical data generated by Litton in develop- 
ing the tube or have Litton undergo validation testing of the devel- 
oped tube at no cost to the Government. 

Since this decision contains a recommendation for corrective 
action to be taken, we are furnishing copies to the Senate Commit- 
tees on Governmental Affairs and Appropriations and the House 
Committees on Government Operations and Appropriations in ac- 
cordance with section 236 of the Legislative Reorganization Act of 
1970, 31 U.S.C. § 720 (1982), which requires the submission of writ- 





592 DECISIONS OF THE COMPTROLLER GENERAL [63 


ten statements by the agency to the committees concerning the 
action taken with respect to our recommendation. 


[B-215680] 


Travel Expenses—Use of Personal Funds—Reimbursement 


An employee who pays for travel on official business with more than $100 of person- 
al cash, contrary to Federal Travel Regulations para. 1-10.2b (September 1981), may 
be reimbursed if he provides a receipt or other evidence of purchase. 


Transportation—Travel Agencies—Restriction on Use— 
Violations by Government Travelers—Reimbursement 
Claims—Criteria for Allowance 


Employee who purchased airline ticket for travel in March 1984, from travel agent, 
may be reimbursed to the extent amount paid does not exceed cost of ticket pro- 
cured directly from carrier, even though change to Federal Travel Regulations 
(Supp. 9, May 14, 1984) (FTR), specifically allowing this result, was issued after 
travel was completed. This addition of FTR para. 1-3.4b(2)(b) was not revision of reg- 
ulations, but instead was a clarification to bring FTR into accord with General Ac- 
counting Office cases and provisions of Joint Travel Regulations. Since record shows 
that employee had no alternative but to use travel agent, reimbursement is allowed 
as limited above. 


Matter of: Joel L. Morrison—Reimbursement of Government 
Employees for Transportation Purchased Through Travel 
Agents, September 18, 1984: 


The question presented is whether a Federal employee traveling 
on Government business may be reimbursed for travel expenses 
when the employee: (1) expended more than $100 in cash contrary 
to the provisions of Federal Travel Regulations, FPMR 101-7, para. 
1+10.2b (September 1981) (FTR); and (2) made use of a travel agent 
for a second time. We hold that the employee, Mr. Joel L. Morri- 
son, may be reimbursed up to the amount he paid as long as it does 
not exceed the cost of the transportation if it had been procured 
directly from the carrier, as he had no reasonable alternative and 
undertook the trip in the conscientious performance of his duties. 

Mr. Morrison, an employee of the U.S. Geological Survey, 
Reston, Virginia, is responsible for providing curriculum assist- 
ance, when requested, to Historical Black Colleges and Universities 
(HBCUs). On Thursday, March 22, 1984, he returned to his office 
late in the day to find a request that he attend a meeting of the 
geography department at Jackson State University, an HBCU in- 
stitution in Jackson, Mississippi, on Tuesday, March 27. 

By the time he received this request, Mr. Morrison had already 
made arrangements to spend Friday in Baltimore, Maryland, at 
Morgan State University and Monday in Champaign, Illinois. The 
latter trip was at the request and expense of the University of IIli- 
nois, which had already issued him an airline ticket. Mr. Morri- 
son’s secretary, away at a 3-day training course, could not be con- 
tacted to coordinate the Mississippi trip through the proper chan- 
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nels. Because of the late time of day and the immediate need to 
acquire airline reservations to include the Mississippi trip with the 
Illinois trip, Mr. Morrison went to a private travel agent and pur- 
chased an additional airline ticket with $435 of personal cash. 

Under FTR para. 1-10.2b Federal employees are prohibited from 
spending more than $100 in personal cash for transportation serv- 
ices for travel on official business. We have held, however, that em- 
ployees who can prove their cash expenditures in excess of $100 
through a receipt or other documentation, may be reimbursed. 
Esther O. Kaloa, B-198950, July 18, 1980; Maurice A. Parker, B- 
195218(1), October 3, 1979. Assuming that Mr. Morrison can pro- 
vide a receipt or similar evidence of purchase, his use of more than 
$100 of personal cash is not a bar to reimbursement. 

Mr. Morrison’s use of a travel agent poses a further problem. At 
the time of Mr. Morrison’s travel, Federal employees were prohibit- 
ed from using travel agents to procure transportation within the 
United States for travel on official business. 4 C.F.R. § 52.3 (1983). 
Although this particular section of the Code of Federal Regulations 
with its general prohibition against the use of travel agents was re- 
pealed effective May 25, 1984 (49 Fed. Reg. 17721, April 25, 1984), 
Federal employees are still restricted in the use of most travel 
agents. By regulation published at 49 Fed. Reg. 22085, May 25, 
1984, the Acting Administrator of General Services restricted the 
use of travel agents by Federal employees to agents with whom the 
General Services Administration has entered into contracts. Since 
there is no indication in the record that Mr. Morrison’s travel 
agent had such a contract, his use of the travel agent is improper 
even under the revised rules now in effect. 

However, we also have held that employees who inadvertently 
violate this rule may be reimbursed for the amount that the Gov- 
ernment would have been required to pay had the transportation 
services been procured directly from the carrier. Ernest Michael 
Ward, 60 Comp. Gen. 445 (1981); Seymour Epstein, B-213340, Febru- 
ary 23, 1984. Both of these cases take note of paragraph C2207 of 
Volume 2 of the Joint Travel Regulations (JTR) which provides 
that an employee may be reimbursed if he inadvertently purchases 
transportation services through a travel agent. This provision goes 
on to provide that the employee should be advised that he will be 
denied reimbursement if he again uses a travel agent unless he can 
demonstrate that he had no alternative. Mr. Morrison falls into 
this latter classification since he had previously used a travel agent 
and had been so admonished. 

There was no provision in the FTR that was comparable to the 
above paragraph of the JTR when Mr. Morrison performed the 
travel at issue here. However, the General Services Administration 
has- now incorporated the provision into the FTR as paragraph 
1-3.4(2\(b), through GSA Bulletin. FPMR A-40, Supp. 9, 49 Fed. Reg. 
20372, May 14, 1984. In the “Explanation of Changes” included in 
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Supp. 9, two of our decisions are cited as support for the inclusion 
of paragraph 1-3.4b(2)(b) in the FTR, 59 Comp. Gen. 433 and 
B-201777, May 6, 1981, which is published at 60 Comp. Gen. 445. 
Thus, we do not view this change in the FTR as stating a new rule, 
but merely as a clarification of the existing regulations promulgat- 
ed to assure that the FTR is consistent with the JTR and our cases. 

As a clarification, this provision may be applied to Mr. Morri- 
son’s case, and he may be reimbursed even though he had been 
previously admonished, if he had no alternative other than use of a 
travel agent. The circumstances of Mr. Morrison’s travel are set 
out above. The notice of his need to travel to Mississippi was very 
late in reaching him; his other, previously scheduled, obligations 
restricted his opportunities to use the usual procedures; and his 
secretary was unavailable. Considering all the circumstances, we 
hold that Mr. Morrison may be reimbursed. The record is not clear 
how much Mr. Morrison’s travel would have cost if it had been 
purchased directly from the carrier. That cost should be deter- 
mined and Mr. Morrison’s reimbursement should be restricted to 
that amount. 


[B-212645] 


Statutes of Limitation—Claims—Claims Settlement by GAO— 
Six Years After Date of Accrual 

Five employees of the Forest Service claim per diem for temporary duty performed 
at seasonal worksites in Boise National Forest for periods ranging from Oct. 1, 1976, 
through Nov. 10, 1982. Claims were received in the General Accounting Office 
(GAO) on Aug. 9, 1983. Portions of claims of two employees arising prior to Aug. 9, 


1977, may not be considered since the Barring Act, 31 U.S.C. 3702(b) (1982), bars con- 


Soe of claims received by GAO more than 6 years after date claims first ac- 
crued. 


Subsistence—Per Diem—Headquarters—Permanent or 
Temporary—Seasonal Worksites—Reduced Per Diem 

Payment 

Five employees of the Forest Service performed temporary duty at seasonal work- 
sites in Boise National Forest. They were denied per diem allowances because they 
were furnished Government quarters in lieu of per diem in accordance with Forest 
Service regulations. Since the employees maintained residences at their permanent 


duty stations and incurred additional expenses for meals and miscellaneous items 


peony their temporary duty assignments, they are entitled to payment of a reduced 
per diem. 


Matter of: Jack C. Smith, et al.—Per Diem on Temporary 


Duty—Government Furnished Quarters—Barring Act, 
September 24, 1984: 


This decision is in response to a request from Mr. John R. Nien- 
aber, Authorized Certifying Officer, National Finance Center, 
United States Department of Agriculture, as to whether Mr. Jack 
C. Smith, and three other employees and a former employee of 
Boise National Forest, Forest Service, United States Department of 
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Agriculture (David F. Hale, Hugh J. Irish, Walter W. Thomas, and 
Robert R. Goodin), are entitled to per diem for tours of temporary 
duty performed at seasonal worksites. 

The issue presented is whether an agency may provide living 
quarters and utilities to employees on temporary duty in lieu of 
any payment of per diem allowances. We hold that the claimants 
are entitled to the payment of reduced per diem allowances, except 
for the portions of their claims which are time-barred for the peri- 
ods more than 6 years prior to receipt of such claims by this Office 
on August 9, 1983. 


BACKGROUND 


The employees are claiming per diem on the basis of our holding 
in Frederick C. Welch, 62 Comp. Gen. 80 (1982). In the Welch case, 
a Forest Service employee was assigned to a seasonal worksite for 6 
months and furnished Government quarters, while at the same 
time he maintained a home at his official duty station, and thus 
incurred additional expenses while at the seasonal worksite. We 
agreed with the Grievance Examiner’s determination that the em- 
ployee was in a temporary duty status and was entitled to per diem 
in accordance with the regulations of the Forest Service. 

The agency, through officials of the Boise National Forest, has 
stated that in cases where summer and winter duty stations are in- 
volved, it has always considered the winter station as the official 
duty station and the summer station as a temporary duty station. 
The agency also states that for several years it has issued person- 
nel actions at the beginning of the season transferring the employ- 
ees to the summer station, and then it has transferred them back 
to the winter station in the fall. The agency states that these per- 
sonnel actions were in error because its intent was that the winter 
station remain the official duty station and the summer station a 
temporary one. 

The agency does not believe that the Welch case is applicable to 
the present claims since, unlike the situation in the Welch case, it 
never considered any of its employees to have dual duty stations. 
Further, the agency furnished the employees housing (including 
utilities) in lieu of per diem for the time spent at the summer duty 
station in accordance with paragraph 1-1.3c(1) of the Forest Service 
Handbook 6509.33, which has been in effect since 1973. The agency 
says that this management option was provided them by the Forest 
Service Manual 6445.6-6, which states that “an employee in travel 
status may be furnished seasonal housing in lieu of per diem.” 

The site of the summer duty station, located in Lowman, Idaho, 
is 74 miles from Boise, Idaho, over a paved, well-maintained road. 
The agency reports that the houses at Lowman are basic but well 
maintained and include indoor plumbing, electric lights, hot and 
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cold running water, gas heating, refrigerators, stoves, and other 
basic furniture to insure comfortable living. 

The agency issued a personnel action in April 1978 transferring 
Mr. Hale to Lowman, Idaho, and did not issue a personnel action 
returning him to Boise until May 1983. However, the agency states 
that this was an error and that Mr. Hale’s official duty station 
during this period of time was Boise. A similar situation also oc- 
curred in the case of Mr. Thomas. The case of Mr. Goodin differs 
slightly from the other cases in that his official duty station was 
Mountain Home, Idaho, and his temporary duty station was Lester 
Creek, Idaho. However, the agency says that this situation is com- 
parable to the Lowman site. Mr. Goodin is no longer employed by 
the Forest Service. 

Since the issuance of the Welch decision, the agency has negoti- 
ated an agreement with the union whereby it has agreed to pay a 
“field rate’ per diem, currently $11 per day, while employees are 
assigned to their summer duty stations. 

With this background in mind the certifying officer asks the fol- 
lowing questions: 

1. Would the fact that the Forest had written regulations available to all employ- 
ees indicating that employees would be furnished housing in lieu of per diem, while 
at their summer duty station, preclude payment of the enclosed claims? 

2. On the claims where a personnel action was never issued returning the employ- 
ees to Boise, would Lowman be considered their permanent duty station, thus pre- 
cluding payment of per diem? 

3. Since the Forest, subsequent to the issuance of the Welch decision, negotiated 
an agreement to allow employees per diem while at the summer duty station, [does 


this] indicate that their past policy was in error thus allowing the claims for per 
diem? 


OPINION 


BARRING ACT 


The Barring Act of October 9, 1940, as amended, now codified at 
31 U.S.C. §3702(b) (1982), provides that every claim or demand 
against the United States presented to the General Accounting 
Office (GAO) must be received in GAO within 6 years from the 
date the claim first accrued. The record shows that portions of the 
claims asserted by Messrs. Smith (May 12, 1977) and Hale (October 
1, 1976) arose prior to August 9, 1977, since the employees first 
began serving at Lowman on the earlier dates. Even if these por- 
tions of the claims might otherwise be valid, they are barred and 
may not be considered by this Office since they accrued more than 
6 years prior to the date (August 9, 1983) the claims were received 
by GAO. 


ENTITLEMENT TO REDUCED PER DIEM ALLOWANCES 


Prior to addressing the specific questions asked by the certifying 
officer, we note that the failure of agency officials to issue formal 
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personnel actions to Messrs. Hale and Thomas transferring them 
from Lowman (temporary duty station) to Boise (official duty sta- 
tion) does not affect the status of the employees’ worksites. The de- 
termination of what constitutes an employee’s permanent duty sta- 
tion or headquarters is a question of fact and is not limited by ad- 
ministrative determination. An employee’s headquarters has been 
construed to be the place where the employee expects to spend the 
greater part of his time. Such a determination is made based upon 
the employee’s travel orders and where necessary, from the charac- 
ter of the assignment, particularly the duration of the assignment 
and the nature of the duty performed. Welch, supra, and cases 
cited therein. 

The facts show and the agency admits that the failure to issue 
personnel actions returning Messrs. Hale and Thomas to their offi- 
cial duty post, Boise, was an administrative error. Further, it is 
clear that both the agency and the employees regarded the assign- 
ments as being temporary, and regarded Boise, the permanent resi- 
dences of the employees, as their official duty station. Also, the em- 
ployees lived in seasonal facilities at Lowman while maintaining 
their permanent residences in Boise. We shall therefore regard 
Boise as their official duty station and Lowman as their temporary 
duty post even though personnel actions were not issued returning 
Messrs. Hale and Thomas to Boise. Question 2 is therefore an- 
swered “no.” As to Mr. Goodin, we shall consider his claim along 
with the other four employees inasmuch as his situation, though 
occurring at different worksites, is analogous to the claims arising 
at the Boise-Lowman worksites. 

The general statutory authority for the payment of per diem al- 
lowances is contained in 5 U.S.C. § 5702 (1982) and provides, in per- 
tinent part, that “an employee while traveling on official business 
away from his designated post of duty * * * is entitled to * * * a 
per diem allowance * * * .” The implementing regulations, Feder- 
al Travel Regulations, FPMR 101-7 (September 1981), provide, at 
paragraph 1-7.la, that “[pler diem allowances * * * shall be paid 
for official travel.” Thus, Federal employees have a basic statutory 
entitlement to be paid per diem allowances while traveling on offi- 
cial business away from their official duty stations. At the same 
time, paragraph 1-7.3a of the FTR states that it is the responsibil- 
ity of the agency to authorize only such per diem allowances as are 
justified by the circumstances affecting the travel. Further, we 
have upheld the refusal by an agency to authorize or approve the 
payment of any per diem where the employee was performing tem- 
porary duty in close proximity to his official duty station for a rela- 
tively short period of time, and where the employee incurred no ad- 
ditional expenses. See 55 Comp. Gen. 1323 (1976); 31 Comp. Gen. 
264 (1952); B-176477, February 1, 1973. 

In the situation where an employee is performing temporary 
duty a substantial distance from his or her permanent duty station, 





598 DECISIONS OF THE COMPTROLLER GENERAL [63 


our decisions have recognized that the required use of Government 
quarters, with a consequent lowering of the rate of per diem, is per- 
missible where an appropriate administrative determination has 
been made that the use of Government quarters is essential to the 
accomplishment of the mission of the employee. B-177752, May 17, 
1983. The record in this case reveals that the agency has made 
such a determination because of inadequate housing facilities for 
its employees in Lowman. 

This Office has denied the payment of any per diem where the 
employees incurred no additional living expenses or were provided 
both quarters and meals. B-180111, March 20, 1974; Barbara J. 
Protts, B-195658, March 19, 1980. However, we have also held that 
it is unreasonable to deny the payment of a per diem allowance 
where the employee has incurred additional expenses over those he 
or she would have normally incurred had he or she remained at his 
or her designated post of duty. 28 Comp. Gen. 192 (1948); 24 Comp. 
Gen. 179 (1944); B-161048, April 11, 1967. We believe that the latter 
decisions are applicable here. In arriving at this conclusion, we 
point out that FTR paragraph 1-7.6f applies where meals and/or 
lodging are furnished without charge or at a nominal cost by an 
agency at a temporary duty station, and it states that an appropri- 
ate reduction shall be made from the authorized per diem rate. 
Again, the payment of a per diem allowance, though reduced, is 
contemplated. Only in the unusual circumstance where the em- 
ployee has not incurred any additional living expenses is an agency 
justified, under the law and regulations, in not paying any per 
diem allowance. 

With respect to the instant claims, additional expenses were, in 
fact, incurred by the five employees in that they were required to 
eat in restaurants and purchase groceries in Lowman while still 
maintaining their own residences in Boise. Further, groceries and 
other items were priced significantly higher in Lowman than in 
Boise. Thus, failure to pay the employees any per diem allowances 
was an unreasonable exercise of the agency’s discretionary author- 
ity to restrict the payment of per diem where the employees in- 
curred additional expenses by virtue of their temporary duty as- 
signments. We therefore conclude that the employees are entitled 
to the payment of reduced per diem allowances. Question 1 is an- 
swered in the negative and, therefore, we need not discuss the 
effect of the negotiated rate of per diem as presented by Question 
3. 

Accordingly, Messrs. Jack C. Smith, David F. Hale, Hugh J. 
Irish, Walter W. Thomas, and Robert R. Goodin, are entitled to 
payment of reduced per diem allowances at the prevailing “field 
rates” in effect for the periods during which they performed tempo- 
rary duty at Lowman and Mountain Home, Idaho, except for peri- 
ods of time prior to August 9, 1977, which are barred from consid- 
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eration by the provisions of the Barring Act, 31 U.S.C. § 3702(b) 
(1982). 


[B-213665] 


Contracts—Protests—General Accounting Office Procedures— 
Timeliness of Protest—New Issues—Unrelated to Original 
Protest Basis 


Issues _raised after initial protest. was filed are dismissed as untimely because they 

are new grounds of protest and were not raised within 10 working days of the pro- 

eee knowledge of them, as required by General Accounting Office Bid Protest 
rocedures. 


Contracts—Negotiation—Offers or Proposals—Evaluation— 
Cost Realism Analysis—Reasonableness 


Protest that cost realism analysis performed by agency was unreasonable is denied 
where agency generally used rates suggested by Defense Contract Audit Agency and 
where possible errors resulted in minor cost changes. Allegations of bias in cost real- 
ism analysis are not supported by record. 


Contracts—Negotiation—Offers or Proposals—Evaluation— 
Allegation of Bias Not Sustained 


Protest that awardee’s hiring of an agency employee involved in this procurement 
during procurement may have biased procurement is denied where record shows no 
evidence of bias and protester has not provided “hard facts” showing bias. 


Matter of: Booz, Allen & Hamilton, September 24, 1984: 


Booz, Allen & Hamilton (Booz, Allen) protests the award of a con- 
tract to Rail Company (Rail) to provide support for the F-18 Pro- 
gram and Avionics Systems Office, under request for proposals 
(RFP) N00019-82-Q-0010, issued by the Department of the Navy, 
Naval Air Systems Command (Navy). Booz, Allen argues that the 
award was improper because the Navy’s analysis of the realism of 
Booz, Allen’s proposed costs was flawed and because the Navy did 
not conduct meaningful cost discussions, since it raised Booz, 
Allen’s proposed cost without resolving the differences with Booz, 
Allen. Booz, Allen also contends that its proposal may have been 
compromised and the procurement biased by a Navy employee who 
had worked on the program and then was hired by Rail during the 
procurement. Booz, Allen also asserts that Rail should have been 
barred from competing because it may have performed work under 
a previous contract, including drafting personnel qualifications for 
this solicitation, which may have given it an unfair advantage in 
this procurement. 

We dismiss the protest in part as untimely and deny it in part. 

The RFP advised offerors that the contemplated contract would 
be a cost-plus-fixed-fee contract, with a 3-year term. The solicita- 
tion stated that technical factors were of primary importance, but 
that if technical proposals were essentially equal, award could be 
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made to the low-cost. offeror. The solicitation further provided that 
proposed costs would be evaluated for realism. 

After a competitive range determination and discussions, the 
first best and final offers of Booz, Allen and Rail were evaluated 


Technical Proposed Evaluated 
Score Cost Cost 
78.8 $9,856,006 $10,016,062 
75.6 $9,824,541 $11,118,579 


After this evaluation, the Navy discovered that funds were not 
available for a 3-year contract. The solicitation was amended to 
provide for 1 base. year and two l-year options. The Navy then 
asked for second best and final offers. In addition, the Navy provid- 
ed written statements of cost deficiencies to the offerors. The 
second best and final offers were evaluated as follows: 


Technical Proposed Evaluated 
Score Cost Cost 

77.8 $9,808,979 $9,752,743 

72.1 $8,803,377 $9,954,965 


Rail was selected for award because it had the highest technical 
score and the lowest evaluated cost. 

We find Booz, Allen’s arguments that meaningful cost discus- 
sions were not held and that Rail should have been barred from 
competing to be untimely. Booz, Allen first raised these issues in 
its comments on the Navy’s report—several months after filing its 
protest. We have held that separate grounds of protest raised after 
a protest has been filed must independently meet our timeliness 
standards. Annapolis Tennis Limited Partnership, B-189571, June 
5, 1978, 78-1 C.P.D. f 412. Booz, Allen knew of these grounds of 
protest at the same time that it learned of the grounds raised in its 
initial filing at a debriefing. At that time, Booz, Allen knew that 
Rail had been permitted to compete, notwithstanding its work on a 
previous contract, of which Booz, Allen was aware. Booz, Allen also 
knew the amount by which the Navy had raised its proposed cost, 
and it obviously knew the extent to which cost discussions had 
been held with it. While Booz, Allen apparently received docu- 
ments from the Navy after the debriefing that may have provided 
the basis for some details of its meaningful discussions protest, the 
basis of the protest was known at the time of the debriefing. Since 
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Booz, Allen did not protest these issues until months after the de- 
briefing they are untimely. 

Concerning the Navy’s cost realism analysis, Booz, Allen essen- 
tially argues that the Navy did not use the General and Adminis- 
trative (G&A) rate and overhead rate recommended by the Defense 
Contract Audit Agency (DCAA), but instead arbitrarily used higher 
rates. Booz, Allen also argues that the Navy improperly increased 
Booz, Allen’s fixed fee so that the same proportionate relationship 
was maintained between fixed fee and costs as Booz, Allen had pro- 
posed. Booz, Allen further contends that the Navy improperly ap- 
plied the DCAA-recommended rate for average wage increases. Fi- 
nally, Booz, Allen claims that the Navy was biased against it in the 
cost analysis. 

We have consistently held that, in cost-reimbursement contracts, 
evaluated costs are a better basis for judging the likely contract 
cost than are proposed costs. See e.g., Group Operation, Inc., 55 
Comp. Gen. 1315 (1976), 76-2 C.P.D. | 79. We recognize that the 
evaluation of cost proposals is inherently subjective due to the con- 
jectural nature of proposed costs. Consequently, the evaluation of 
proposed costs requires the exercise of informed judgment on the 
part of procurement personnel. Grey Advertising, Inc., 55 Comp. 
Gen. 1111 (1976), 76-1 C.P.D. 325. Therefore, in reviewing cost re- 
alism determinations, we will accept the agency’s judgment unless 
the protester shows it to be clearly unreasonable. Jd. at 28. 

In evaluating Booz, Allen’s proposed costs, the Navy used an 
overhead rate of 21 percent, rather than the 14.1 percent proposed 
by Booz, Allen, and a G&A rate of 10 percent, rather than the pro- 
posed 9 percent. According to the Navy, the DCAA audit of Booz, 
Allen’s second best and final offer recommended a wide range of 
possible overhead rates. The Navy states that it contacted DCAA 
by telephone and asked: for a firmer rate to apply, and that the 
rates recommended by a named DCAA auditor were 20-22 percent 
for overhead and 10 percent G&A. A handwritten note by a Navy 
employee states that these rates were provided over the telephone 
by DCAA. The Navy states further that it asked for a confirmation 
of the rates in writing several times and finally received the confir- 
mation in a DCAA memorandum, which states, in pertinent part: 


Our estimate of 20 to 22 percent for an indirect rate in the Logistics Support 
Center pool remains the same and again is based upon a confirmed award assigned 
to the pool. As we informed you before, any additional awards assigned to the pool 
could change an indirect rate significantly depending on the magnitude of a base 
used to allocate the indirect expenses. 


Booz, Allen contends that DCAA never provided the 21-percent 
overhead and 10-percent G&A rates orally and that the above- 
quoted statement does not confirm the rates. Booz, Allen claims 
that the DCAA employee that the Navy says gave it the rates 
denies that she provided those rates. Booz, Allen states that, if 
asked by GAO, she would provide an affidavit to that effect. Booz, 
Allen also argues that the above-quoted statement does not confirm 
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the rates used by the Navy. At the time that Booz, Allen was com- 
peting for this contract, it was awarded another large contract. The 
Logistics Support Center and the proposed rates were predicated on 
Booz, Allen being awarded that contract and this one. Booz, Allen 
points out that the above-quoted statement states that the 20-22- 
percent overhead is based on the confirmed award and that an ad- 
ditional award could drop the rate significantly. By using the 20- 
22-percent rate, the Navy was improperly assuming that Booz, 
Allen would not win this contract and reduce the rate. Booz, Allen 
also notes that the 10-percent G&A rate is not in writing any- 
where in the record other than in the handwritten note by a Navy 
employee. 

We think that there is really no dispute as to what is referred to 
in the quoted statement. As Booz, Allen argues, that statement pro- 
vides a 20-22-percent overhead rate based on the award of the 
other contract for which Booz, Allen was competing. The Navy does 
not argue otherwise. We do not think, however, that it was unrea- 
sonable for the Navy not to reduce the overhead rate based on the 
assumption that Booz, Allen would win this contract. The statement 
says that the rate could drop if another contract is added to the 
pool, not that it will drop. Additionally, the statement provides no 
other rate that the Navy could apply. As the Navy points out, 
DCAA audits are advisory only; the degree to which they are used 
is a matter for the contracting officer to decide. Robert E. Derecktor 
of Rhode Island, Inc.; Boston Shipyard Corp., B-211922, B-211922.2, 
Feb. 2, 1984, 84-1 C.P.D. | 140. Booz; Allen has not shown that a 
lower rate should have been used or that the Navy’s rate was too 
high. Essex Electro Engineers, Inc., B-206012.3, Oct. 4, 1982, 82-2 
C.P.D. {| 307. In any event, as discussed above, such rates are advi- 
sory only. 

Booz, Allen also argues that the Navy’s increase of its fee in pro- 
portion to the amount that the Navy increased its costs is improper 
because it assumes an illegal cost-plus-percentage-of-cost contract. 
The Navy argues that this was done only for evaluation purposes, 
and that does not fall within the prohibition. We find that the 
Navy should not have increased the fee. The purpose of a cost real- 
ism analysis is for the contracting agency to have an as accurate as 
possible picture of what the contract will ultimately cost. Since the 
fee is fixed as proposed, it is irrational to increase it in a cost real- 
ism analysis because it cannot increase during contract perform- 
ance. However, this error resulted in such a small increase in cost 
that it is inconsequential. 

Booz, Allen also argues that the Navy misapplied DCAA’s recom- 
mended average wage increase rates for direct labor. We have ex- 
amined the direct labor costs suggested by DCAA and those used 
by the Navy and, while the Navy costs are higher, they are very 
close. We note that the DCAA audit report stated that the direct 
labor costs might be higher than that recommended by the audit 
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report. In light of that, we cannot say that the Navy’s analysis in 
this area was clearly unreasonable. 

Booz, Allen cites a handwritten document entitled “Footnotes,” 
in which a Navy employee states, in relation to Booz, Allen’s first 
best and final offer, that Booz, Allen may be “buying in” and that 
revisions may be needed in Booz, Allen’s cost accounting standards 
disclosure statement. Booz, Allen contends that these are incorrect 
statements which show bias against Booz, Allen. 

There is no evidence in the record that those statements played 
any part in the cost evaluation. In fact, the record shows the oppo- 
site—that the cost evaluation did not consider them. Consequently, 
we see no evidence of bias. 

In summary, we find that the Navy’s cost realism analysis was 
reasonable. 

We note that Booz, Allen’s own calculation of its costs, using its 
version of DCAA’s recommendations, shows its evaluated costs as 
only $66,085 less than Rail’s evaluated costs. Since Rail’s technical 
proposal was superior to Booz, Allen’s and technical factors were of 
primary importance, we could not say that award to Rail would be 
improper, even if Booz, Allen’s figure is used in the cost compari- 
son. 

Finally, Booz, Allen argues that a Navy employee hired by Rail 
during the procurement might have had access to Booz, Allen’s 
proposal and might have compromised it, thus biasing the procure- 
ment. Booz, Allen provides no evidence to that effect. The Navy 
states that the person in question did not have access to proposals. 
The Navy Inspector General found that there was no evidence sup- 
porting Booz, Allen’s accusations. We have held that the opportuni- 
ty for bias is not a sufficient basis to question an award of a con- 
tract, but that the protester must provide “hard facts” showing 
actual bias. Pinkerton Computer Consultants, Inc., B-212499.2, 
June 29, 1984, 84-1 C.P.D. 694. Booz, Allen has provided no such 
evidence, nor is it otherwise available in the record. 


[B-214781] 


Officers and Employees—Transfers—Real Estate Expenses— 
Loan Origination Fee 


Under regulations in effect at the time an Internal Revenue Service employee trans- 
ferred to a new duty station in August 1981, lump-sum loan origination fees paid in 
connection with the purchase of his new residence are considered charges imposed 
as part of the cost of obtaining credit, and as such are not reimbursable. 


Travel Expenses—Transfers—House-Hunting Travel— 
Reimbursement 


IRS employee cannot be reimbursed for local house-hunting travel performed by pri- 
vate automobile over a several-month period incident to buying a residence in the 
vicinity of his new duty station. The regulations applicable at the time of his trans- 
fer allow one round trip from old to new duty station and back prior to the employ- 
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ee’s reporting date at the new duty station. Local travel to be reimbursable must be 
in connection with that one house-hunting trip. 


Officers And Employees—Transfers—Miscellaneous 
Expenses—Postage—Allowable Amount 


Postage for correspondence with realtors incident to transfer to.a new duty station 
is allowable as a reimbursable miscellaneous expense. Also, postage expense for no- 
tifying subscription ae financial institutions, and the like, of change of ad- 
dress now may be allowed as a reimbursable miscellaneous expense since such costs 
are inherent qn a change of residence. Overrules, in part, B-183789, Jan. 23, 1976. 


Officers And Employees—Transfers—Nonreimbursable 
Items—Matters of Personal Preference 


Postage expenses incurred to obtain general information about the environs of the 
new duty station to which an employee is being transferred may not be reimbursed 
as a miscellaneous expense. While such information may be desirable, the expense 
of obtaining it is not an inherent part of the move. 


Matter of: John J. Jennings, September 24, 1984: 


The issues for our determination in this case are whether Mr. 
John J. Jennings, an Internal Revenue Service employee, can be 
reimbursed for: a loan origination fee incurred in purchasing a new 
residence, local house-hunting travel via a privately owned automo- 
bile, and postage stamps used for change of address notifications 
and correspondence with agencies to secure information.! We hold 
that, in accordance with the applicable regulations of May 1973 
which excluded ‘reimbursement of finance charges, the employee is 
not entitled to reimbursement of the lump-sum loan origination fee 
since it was considered a finance charge under 12 C.F.R. § 226.4(a). 
Also, the employee may not be reimbursed for local house-hunting 
travel. Postage costs for correspondence with realtors and for noti- 
fying subscription publishers, financial institutions, and the like, of 
change of address may be included in reimbursable miscellaneous 
expenses. However, postage expenses incurred to obtain general in- 
formation about the environs of the new duty station may not be 
included in miscellaneous expenses. 


BACKGROUND 


Mr. Jennings was officially authorized a change in duty post 
from Augusta, Maine, to Louisville, Kentucky, in 1981. Mr. Jen- 
nings reported to duty at Louisville on August 16, 1981, and his 
family arrived there on December 1, 1981. A 6-day house-hunting 
trip was authorized in connection with his relocation but he made no 
claim for this expense. Instead, Mr. Jennings used his private auto- 
mobile intermittently over a several-month period after reporting 
to his new duty station to look for permanent housing in the Louis- 
ville area. The agency disallowed Mr. Jennings’ milegage allowance 


1 This matter was presented to us for advance decision by G. Fannin, Authorized 


Certifying Officer, U.S. Department of the Treasury, Internal Revenue Service. 
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claim for this travel citing sections 531(1) and 532(5) of Internal 
Revenue Manual IRM 1763 (Travel Handbook). These sections 
allow an employee one round trip (from old duty station to new sta- 
tion and back) to seek new residence quarters and then only when 
the trip is accomplished prior to the employee’s reporting date at 
the new duty station. Reasonable expenses for local transportation 
at the new duty station in connection with this house-hunting trip 
are also allowed. 

Mr. Jennings eventually purchased a residence on December 8, 
1982, and was paid allowable closing costs. He subsequently submit- 
ted a voucher for a $400 lump-sum loan origination fee which was 
returned unpaid. Although present Federal Travel Regulations 
(FTR) FPMR 101-7, Part 6, Section 2-6.2(d) (October 1, 1982), allow 
reimbursement of loan origination fees, the agency denied reim- 
bursement arguing that Mr. Jennings’ relocation entitlements and 
allowances should be determined by using regulations in effect on 
the employee’s effective date of transfer, August 16, 1981, at which 
time the regulations did not provide for reimbursement of lump- 
sum loan origination fees. 

Mr. Jennings’ claim for $22 in postage was denied because it 
combined charges for postage for correspondence with realtors as 
well as postage for correspondence with agencies to secure informa- 
tion and postage for change of address notifications. The agency, 
citing Gregory J. Cavanagh, B-183789, January 23, 1976, informed 


Mr. Jennings he could only be reimbursed for the portion of the 
voucher covering postage for correspondence with realtors. 


The Loan Origination Fee 


The disagreement between the Internal Revenue Service and Mr. 
Jennings concerning the loan origination fee stems from the inter- 
pretation of present provisions of FTR paragraph 2-6.1 (effective 
October 1, 1982), dealing with the conditions and requirements 
under which expenses incurred in connection with residence trans- 
actions are allowable. Paragraph 2-6.2(d)(1)(b) now includes loan 
origination fees as an allowable expense. Mr. Jennings cites an Oc- 
tober 14, 1982 Internal Revenue Service memorandum from the 
Deputy Commissioner and a local Internal Revenue Service memo- 
randum dated October 25, 1982, as authority for his interpretation 
that the above regulations apply to him and allow his reimburse- 
ment. In the latter memorandum the Assistant Regional Commis- 
sioner described the time limitations controlling reimbursement of 
relocation expenses under the present FTR: 

I want to emphasize that these new regulations are effective for all transfers where 
the reporting date to the new post of duty is October 1, 1982 or later. However, 
transfers with earlier reporting dates may benefit from one of the new regulations 
in that an extension of an additional year to purchase or sell a residence may be 


allowed, provided that the entitlement period for the purchasing or selling of a resi- 
dence has not expired before August 23, 1982. 
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The Deputy Commissioner’s memorandum includes similar lan- 
guage. 

The Certifying Officer, however, indicates that it is his view that 
only the new provision authorizing an extension of time to pur- 
chase-a residence applies to Mr. Jennings and not the new provi- 
sion authorizing reimbursement: of loan ‘origination fees. In this 
regard, FTR paragraph 2-6.1(e)(3) specifically provides the follow- 
ing guidance concerning the effective date of the new provision 
added by Supplement 4 which was effective October 1, 1982: 

(3) Applicability. In addition to being applicable to those employees transferred on 
or after the effective date of. this supplement [October 1, 1982], the provisions for 
extension of the time limitation contained in (2), above [extension of time limita- 
tion], shall also be applicable to employees whose time limitation will not have ex- 

ired prior to the issuance date (signature date) of this sup lement 4 to these regu- 
ations; provided that when such an extension is approv an agency, relocation 
entitlements and allowances shall be determined by using the entitlements and al- 
lowances prescribed by regulations in effect on the employee’s effective date of 
. transfer and not the entitlements and allowances in effect at the time the extension 
of the time limitation is approved. 

The “effective date of transfer’ for purposes of relocation entitle- 
ment and allowances under the FTR is the date an employee re- 
ports to his new duty station. See FTR paragraph 2-1.4j and Ste- 
phen J. Musser, B-213164, February 22, 1984. The effective date of 
transfer for Mr. Jennings, therefore, was August 16, 1981, the date 
he reported to his new duty post in Louisville. As such Mr. Jen- 
nings has no entitlement to reimbursement for his loan origination 
fee under the present FTR. All of his allowable expenses must in- 
stead be provided for by regulations in force at the time he report- 
ed to Louisville. James C. Troese, B-211107, June 10, 1983; Harvey 
C. Varenhorst, B-208479, March 16, 1983. 

In Musser an employee received a permanent change-of-station 
assignment from Houston, Texas, to Dallas, Texas, effective August 
23, 1981. In November 1982 he purchased a permanent residence in 
Richardson, Texas. We found the applicable FTR paragraph 2- 
6.2(d) (May 1973), which was in effect at the time he reported to his 
new duty station, prohibited reimbursement for any item of real 
estate expense which was determined to constitute a finance 
charge under Regulation Z, 12 C.F.R. §226.4, which included a 
lump-sum loan origination fee. See also Troese, B-211107, supra; 
and Varenhorst, B-208479, supra. Accordingly, Mr. Jennings is not 
entitled to be reimbursed for the loan origination fee. 


Local Travel Seeking Residence Quarters 


Mr. Jennings states that upon arrival at his new duty station he 
“did not charge the government for a [prior] six day house-hunting 
trip’ but instead he incurred expense searching for a permanent 
residence in the vicinity of his duty station. His search was done on 
his “own time” over an 18-month period. The $36 claimed repre- 
sents “10 to 15% of [the] total miles traveled.”: Mr. Jennings claims 
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he saved the Government money using this procedure. He indicates 
that the Internal Revenue Service’s interpretation of the regula- 
tions so as to preclude reimbursement to him is unduly restrictive. 

The statutory authority for reimbursement of travel incident to a 
civilian employee’s seeking permanent residence quarters is found 
at 5 U.S.C. §5724a(a\(2), which, under such regulations as the 
President may prescribe, allows payment of the expenses only for 
“one round trip in connection with each change of station of the 
employee.” The implementing regulations applicable to Mr. Jen- 
nings’ travel are found in FTR Part 4 (May 1973). Paragraph 2-4.1 
expressly conditions reimbursement upon such house-hunting 
travel being completed prior to reporting to the new official sta- 
tion. Sheryl Templeman, B-212261, February 6, 1984. While para- 
graph 2-4.2 (Supp. 4, April 1977) allows expenses for local transpor- 
tation in the locality of the new official station such transportation 
is in connection with the one house-hunting round trip described in 
paragraph 2-4.1. Cecil D. Lewis, B-203196, February 3, 1982. 

Therefore, Mr. Jennings is not entitled to reimbursement for the 
local house-hunting travel he claims. 


Postage Costs Incident to Relocation 


Pursuant to the Internal Revenue Service’s request for itemiza- 
tion Mr. Jennings has submitted a listing of the postage expenses 
for which he claims reimbursement: 


Postage with realtors 

Postage with agencies to secure information re: Louis- 
ville, environs, schools, etc 

Postage incident to providing change of address notifica- 
tion to financial institutions, subscriptions, etc 


The Internal Revenue Service advised Mr. Jennings that only 
the expense of the postage for correspondence with realtors may be 
allowed. 

Mr. Jennings argues that postage for change of address notifica- 
tions as well as for securing information relating to schools, local 
government, etc., are an “integral part” of every relocation and as 
such should be reimbursed. Applicable regulations, FTR paragraph 
2-3.1(a) (May 1973), state that miscellaneous costs will be allowed 
for expenses “common to living quarters, furnishings, household 
appliances, and to other general types of costs inherent in reloca- 
tion of a place of residence.” This allowance does not cover “costs 
or expenses incurred for reasons of personal taste or preference 
and iit required because of the move * * * expenses brought about 
by circumstances, factors or actions in which the move to a new 
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duty station was not the proximate cause.” Under FTR paragraph 
2-3.3(a(2) (May 1973) the allowable amount of miscellaneous ex- 
pense is equal to the lesser of $200 or the equivalent of 2 weeks 
basic pay for an employee with immediate family. An allowance in 
excess of this $200 amount must be documented and cannot exceed 
the 2-week pay cap. 

As the Internal Revenue Service recognizes, we have allowed 
postage for correspondence with realtors as reimbursable miscella- 
neous expenses. Erwin E. Drossel, B-203009, May 17, 1982. We 
have also allowed postage expenses incurred to return an employ- 
ee’s license plates, as required by law, to his previous state of resi- 
dence. Bruce L. Burchman, B-194851, April 8, 1980. However, we 
have disallowed claims for postage used to notify magazine publish- 
ers and creditors because that expense did not come within the 
“purview” of the applicable regulations and thus was not allow- 
able. Gregory J. Cavanagh, B-183789, January 23, 1976. We have 
always considered the nature of the item claimed to determine 
whether it was contemplated as reimbursable under the regula- 
tions. Cyrus E. Phillips IV, B-205695, August 2, 1982. 

We have reexamined our position concerning postage expenses 
incurred to provide change-of-address notices for magazine sub- 
scriptions, financial institutions, and the like. We now find that al- 
though such expenses are not specifically provided for in the regu- 
lations, they are expenses normally required in connection with 
and inherent in a change of residence. Accordingly, we will no 
longer follow the rule stated in the Cavanagh case concerning 
‘these expenses, and therefore, Mr. Jennings’ $10 claim for those ex- 
penses may be allowed if the agency determines it to be otherwise 
proper. 

Mr. Jennings’ claim for postage expenses incurred to obtain gen- 
eral information about Louisville and environs may not be allowed 
since, although that information may have been desirable, it was 
not an inherent part of the move. 


[B-216209] 


Bonds—Payment—Surety—Liability, Obligations, ete.— 
Payment to Subcontractors—Recovery From Withheld 
Contract Funds 


Payment of withheld contract funds that are claimed by the contractor’s payment 
bond surety, which, pursuant to its obligation, paid an amount to subcontractors in 
excess of the amount remaining to be paid under the contract, may be made to the 
surety. Contractor’s debts to its subcontractors on a different contract do not impact 
on this result because subcontractors do not have privity with the Government. 


Bonds—Payment—Miller Act Coverage—Failure to Furnish 


Payment of withheld contract funds should not be made except pursuant to an 
agreement by the parties or pursuant to an order by a court of competent jurisdic- 
tion where contracting officer failed to insure that a valid Miller Act payment bond 
was furnished by the contractor, the contractor has not fully paid its subcontractors, 
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and where the relative rights of the parties competing for the (limited) funds 
remain unclear. 


Matter of: Department of Army—Request for Advance 
Decision, September 24, 1984: 


By letter dated August 22, 1984, the Chief, Finance and Account- 
ing Division, Directorate of Resource Management, Army Corps of 
Engineers (Army), requested a decision of our Office in regard to 
the disbursement of funds withheld under two contracts, DACA65- 
82-C-0081 (contract 81) and DACA65-82-C-0154 (contract 154), be- 
tween Eastern Building Services, Inc. (Eastern), and the Army. 


Contract 81 Funds 


Work under contract 81 was substantially completed, but East- 
ern failed to pay all of its creditor-subcontractors. The Wausau In- 
surance Company (Wausau) has claimed the balance to be paid 
under this contract, $16,188, because pursuant to its obligations as 
Eastern’s payment bond surety, it paid out over $30,000 to East- 
ern’s subcontractors. Citing United Electric Corporation v. United 
States, 647 F.2d 1082 (Ct. Cl. 1981), cert. denied 454 U.S. 863, 102 S. 
Ct. 322 (1981), the Army recognizes that since performance has 
been completed and since Wausau has paid its principal’s obliga- 
tions, Wausau is subrogated to Eastern’s right to the unpaid por- 
tion under Eastern’s contract. See also Pearlman v. Reliance Insur- 
ance Company, 317 U.S. 132, 83 S. Ct. 232, 9 L. Ed.2d 190 (1962). 

What concerns the Army, however, is whether the unpaid amount 
under contract 81 should be set off by the Government to pay East- 
ern’s subcontractors not protected by a surety bond under contract 
154, rather than being paid to Wausau. 

Since the subcontractors under contract 154 lack privity of con- 
tract with the United States, they do not have standing to sue the 
Government for payment under contract 154. See United Electric 
Corporation v. United States, supra. Therefore, the payment bond 
surety is entitled to payment of the retained funds under contract 
81. See Barrett v. United States, 367 F.2d 834 (Ct. Cl. 1966); United 
Pacific Insurance Co. v. United States, 319 F.2d 893 (Ct. Cl. 1963). 


Contracts 154 Funds 


Approximately 4% months after award of contract 154 was made 
to Eastern, the Army discovered that Eastern never submitted 
valid Miller Act performance and payment bonds. Attempts to get 
Eastern to secure valid bonds failed. With approximately $27,000 in 
work left to be performed, Eastern ceased functioning as a corpo- 
rate entity. Eastern allegedly has no assets. 

Eastern’s subcontractors contend that Eastern owes them a total 
of $64,584. Eastern disputes the allegation that $30,363.56 is owed 
to one of the subcontractors, H.D. Gleghorn Excavating Co. (Gleg- 
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horn), and contends that Gleghorn is indebted to Eastern in an 
amount in excess of $11,700. 

According to the Army, exclusive of liquidated damages and the 
estimated cost of completion of the contract, a balance of $14,569 
remains to be paid under the contract. The Army requests that our 
Office decide what to do with the remaining contract funds. 

The Army informs us that at least one subcontractor plans to ini- 
tiate a tort claim against the Army under the Federal Tort Claims 
Act, 28 U.S.C. §§ 2674 et seg. (1976), for the value of the services 
furnished to Eastern under its contract, basing its claim on the al- 
leged negligent failure of the contracting officer to require that 
Eastern furnish a valid payment bond. We note, however, that 
such claims have been held to be not cognizable under the Federal 
Tort Claims Act. See, e.g., Bob Bates, B-205165, Jan. 8, 1982, 82-1 
C.P.D. 25; McMann v. Northern Pueblos Enterprises, 594 F.2d 784 
(10th Cir. 1979); Devlin Lumber & Supply Corp. v. United States, 
488 F.2d 88 (4th Cir. 1973) (per curiam). ; 

In view of the disagreement between at least one of Eastern’s 
subcontractors and Eastern regarding the amount owed by Eastern 
it would not be possible to conclusively determine administratively 
the rights of all the parties. The ascertainment of the facts regard- 
ing these issues is properly for determination by a court. Although 
there is no privity between the United States and materialmen 
(Eastern’s subcontractors) so as to warrant the settlement of their 
claims by the Government (see B-174534, Dec. 10, 1971), it has been 
recognized that the Government has a nonenforceable equitable ob- 
ligation to see that subcontractors are paid, which is generally re- 
leased by the presence of reliable payment bond sureties. See 
United States Fidelity & Guaranty Co. et al. v. United States, 475 
F.2d 1377 (Ct. Cl. 1973); United States v. Munsey Trust Co., 
332 U.S. 234 (1947), 67 S. Ct. 1599, 91 L. Ed..2022. In the circum- 
stances of this case, where the contractor admits that it has not 
fully paid its subcontractors, where there is no surety to pay the 
subcontractors, where it appears that there will be excess retained 
contract funds in the hands of the Government, and where the rel- 
ative rights of the parties competing for the funds remain unclear, 
we recommend that Army retain the funds and not make payment 
except pursuant to an agreement by all of the parties or pursuant 
to an order by a court of competent jurisdiction. See B-158142, Feb. 
14, 1966. 


[B-212703, B-212703.2] 


Contractors—Responsibility—Determination—Review by 
GAO—Affirmative Finding Accepted 


To the extent that the protester is arguing that the awardee cannot perform the 
contract in accordance with all its terms, this allegation involves a matter of the 
awardee’s responsibility. This Office will not review an affirmative determination of 
responsibility unless the protester shows possible fraud on the part of contracting 
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officials or alleges that the solicitation contains definitive responsibility criteria 
which have been misapplied. 

Contracts—Protests—Contract Administration—Not For 
Resolution By GAO 


Whether the awardee will perform the contract in accordance with all its terms is a 
matter of contract administration, which is the responsibility of the contracting 
agency and is not encompassed by our bid protest function. 
Contracts—Negotiation—Prices—Reasonableness— 
Administrative Determination i 


A determination concerning price reasonableness is a matter of administrative dis- 
cretion involving the exercise of business judgment by the contracting officer. We 
will not question that determination unless it is clearly unreasonable or there is a 
showing of bad faith or fraud. 


Contracts—Negotiation—Requests For Proposals— 


Specifications—Conformability of Equipment, etc. Offered— 
Administrative Determination 


Solicitation clause reserves to the Government the right to select samples of sup- 

plies contracted for at any stage of production, for testing at a Government labora- 

tory, with shipment of the supplies to be withheld until the contractor is advised of 

approval of the samples. We determined in a previous decision that this clause 

meets a legitimate agency requirement for verification of the suppliers’ compliance 

=~ its contractural obligation to test its own products prior to shipment to the 
overnment. 


Contracts—Protests—General Accounting Office Procedures— 


Timeliness of Protest—Freedom of Information Act Request 
Involvement 


While there was a delay in the protester’s filing of its Freedom of Information Act 
(FOIA) request, that delay was not sufficient to constitute lack of due diligence. 


Buy American Act—Buy American Certificate—Left Blank 


The awardee did not correctly fill out its Buy American Act certification to certify 
that its offered items were participating country end products. However, the items 
offered could be identified as participating country end products elsewhere in the 
offer and by reference to other sources. Therefore, the. awardee’s offer was eligible 
for foreign qualifying country status and was correctly evaluated on an equal basis 
with an offer of domestic end product. 


Bids—Responsiveness—Concept—Not Applicable to 
Negotiated Procurements 


The concept of responsiveness, which applies to bids submitted in formally adver- 
tised procurements, is not directly applicable to proposals submitted in a negotiated 
procurement which are initially determined to be technically acceptable. 
Contracts—Negotiation—Offers or Proposals—Discussion With 
All Offerors Requirement—What Constitutes Discussion— 
Revision of Proposal Opportunity 


Discussions occur if an offeror is given an copetantty to revise its proposal or if the 
le 


information requested and provided is essential for 


termining the acceptability of 
a proposal. 
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Contracts—Negotiation—Offers or Proposals—Discussion With 
All Offerors Requirement—Failure to Discuss—Situations Not 
Requiring Discussion 


Communications confirming an offeror’s capability to perform are for the purpose of 
determining responsibility and do not constitute discussions under negotiated pro- 
curement if no opportunity is given to modify a proposal. : 


Matter of: Alan Scott Industries; Grieshaber Manufacturing 
Company, Inc., September 25, 1984: 


Grieshaber Manufacturing Company, Inc. (Grieshaber), and Alan 
Scott Industries (ASD protest the award to the Surgical Instrument 
Company of America (SICOA) by the Defense Logistics Agency 
(DLA) under request for proposals (RFP) No. DLA120-83-R-0688. 
The contract was for the supply of a quantity of retractors, which 
are surgical instruments. 

We dismiss in part and deny in part both protests. 


BACKGROUND 


Eight offers were received in response to the RFP and four were 
rejected. Of the offers remaining, SICOA’s offer of $24.59 was 
lowest, while Grieshaber’s was the next low at $24.97. ASI’s offer of 
$35.85 was the highest received. 

The contracting officer determined that there was adequate price 
competition and that there were no negotiable issues. Therefore, 
according to DLA, no discussions were conducted and the evalua- 
tion and award were based on initial offers. 

Pursuant to the Buy American Act, 41 U.S.C. §10a-d (1982), 
and implementing regulations, Defense Acquisition Regulation 
(DAR) § 6-104.4, reprinted in 32 C.F.R. Pts. 1-39 (1983), the RFP 
provided that offers of “domestic end products” and offers of for- 
eign products from “qualifying countries” would be preferred over 
offers of products from sources in nondomestic, nonqualifying coun- 
tries. This preference was to be accomplished by the addition of an 
evaluation differential to offers from nondomestic, nonqualifying 
country sources. 

The contracting officer determined that SICOA did not offer a 
domestic end product. It was also determined, however, that the 
items offered by SICOA were “represented to be participating coun- 
try end products, as defined by DAR § 6-001(f)” and no differential 
was added to its offer for evaluation purposes. Since Grieshaber of- 
fered domestic end products, no differential was added to its offer 
for evaluation purposes. 

The contracting officer requested a complete preaward survey of 
SICOA and its subcontractors to assure that SICOA was capable of 
furnishing a product complying with the specifications and qualify- 
ing as a participating country end product. In its report to this 
Office, DLA stated: 
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The report of the pre-award survey . . . indicated that SICOA was capable of fur- 
nishing a conforming item and otherwise complying with the representations and 
certifications contained in its offer. 


Award to SICOA was made on July 27, 1983. 


ASI’s Protest 


ASI contends that SICOA cannot provide the required item in ac- 
cordance with the specifications at the agreed price of $24.59 if the 
items are “totally produced in West Germany,” the qualifying 
country. ASI also argues that the price, $24.59, is excessive and 
offers to provide the solicited items at a price of $15.85 each, “ex- 
clusive of clause E33,” which is discussed below. 

To the extent that ASI is arguing that SICOA cannot perform the 
contract in accordance with all its terms, this allegation involves a 
matter of the awardee’s responsibility. However, DLA determined 
SICOA to be responsible. This Office will not review an affirmative 
determination of responsibility unless the protester shows possible 
fraud on the part of contracting officials or alleges that the solicita- 
tion contains definitive responsibility criteria, which have been 
misapplied. James M. Smith, Inc., B-213063, Oct. 12, 1983, 83-2 
C.P.D. { 459. 

Additionally, whether SICOA will perform the contract in ac- 
cordance with all of its terms a matter of contract administration 
which is the responsibility of the contracting agency and is not en- 
compassed by our bid protest function. Surgical Instrument Compa- 
ny of America, B-214918, May 22, 1984, 84-1 C.P.D. {| 551. 

These bases of protest are dismissed. 

ASI also contends that the agreed price of $24.59 is excessive. 
However, the contracting officer determined $24.59 to be a fair and 
reasonable price based on effective competition. We consistently 
have held that a determination concerning price reasonableness is 
a matter of administrative discretion involving the exercise of busi- 
ness judgment by the contracting officer. We will not question that 
determination unless it is clearly unreasonable or there is a show- 
ing of bad faith or fraud. Honolulu Disposal Service, Inc.—Recon- 
sideration, 60 Comp. Gen. 642 (1981), 81-2 C.P.D. { 126. 

As explained above, four of the eight offers submitted were found 
unacceptable. After the rejection of these four offers, SICOA’s 
offer of $24.59 was the next lowest available. There was adequate 
competition and the award price was determined reasonable. 

To the extent that ASI is objecting to the inclusion of clause E33 
in the RFP, we have previously considered and denied this issue. 
See Alan Scott Industries, B-199662, et al., Jan. 27, 1981, 81-1 
C.P.D { 44. Clause E33 (previously identified as clause 114) reserves 
to the Government the right to select samples of the supplies con- 
tracted for, at any stage of production, for testing in a Government 
laboratory, with shipment of the supplies to be withheld until the 
contractor is advised of approval of the samples. We determined in 
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Alan Scott Industries, B-199662, supra, at 2, that this clause meets 
a legitimate DLA requirement for verification of the supplier’s 
compliance with its contractual obligation to test its own instru- 
ments prior to shipment to the Government. 

These bases of ASI’s protest are denied. 


Grieshaber’s Protest 


Grieshaber contends that SICOA’s proposal was not acceptable as 
initially submitted and was not evaluated in accordance with the 
solicitation. Grieshaber also contends that DLA conducted negotia- 
tions with SICOA while not affording Grieshaber the same opportu- 
nity as required by 10 U.S.C. § 2304 (1982) and DAR § 3-805, re- 
printed in 32 C.F.R. pts. 1-39 (1983). Also, according to Grieshaber, 
DLA improperly refused to consider it eligible for a labor surplus 
area (LSA) evaluation perference on the ground that Grieshaber 
failed to indicate in its offer that it was an LSA firm. 

DLA argues that Grieshaber did not timely file its protest and 
did not diligently pursue information necessary for its protest 
under the Freedom of Information Act (FOIA), 5 U.S. Code 552 
(1982). DLA points out that notice of award was mailed to Grie- 
shaber on July 27, 1983, and that Grieshaber did not protest the 
LSA issue to DLA until August 19, 1983. DLA contends that this 
protest was received later than the 10 days allowed under our Bid 
Protest Procedures, 4 C.F.R. § 21.2(b)(2) (1984). DLA also argues 
that if the protest to the agency is considered timely filed, Grie- 
shaber on July 27, 1983, and that Grieshaber did not protest the 
the initial adverse agency action as required by 4 C.F.R. 21.2(a). 
DLA considers its letter, dated August 29, 1983, to Grieshaber to be 

“initial adverse agency action” on the protest to the agency. DLA 
also contends that since there was a 2-month delay. between notice 
of award and the request for information under the FOIA, the pro- 
tester did not diligently pursue information under the FOIA as re- 
quired. 

Under our Bid Protest Procedures, a protest not received at GAO 
within 10 working days after the protester knew or should have 
known: the basis of its protest is untimely. 4 C.F.R. § 21.2(b)(2) 
(1984). When a protest is filed initially with the contracting agency, 
a subsequent ‘protest to GAO must be filed within 10 working days 
after the protester learns of the initial agency action on the pro- 
test. 4 C.F.R. § 21.2(a) (1984). 

We find that Grieshaber untimely filed its protest of DLA’s re- 
fusal to consider it eligible for an LSA evaluation preference. In its 
initial protest to the agency, Grieshaber raised the issue and, in a 
letter dated August 29, the contracting officer stated that Grie- 
shaber’s failure to complete the LSA clause precluded consider- 
ation of that firm as an LSA. Grieshaber did not protest to this 
Office until November 10, more than 10 days after the initial ad- 
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verse agency action on its protest to DLA. Crawford Technical 
Services Inc., B-215407, June 20, 1984, 84-1 C.P.D. 653. Therefore, 
this basis of protest is untimely and will not be considered. 

However, Grieshaber is timely as to its other allegations. The 
other three bases of protest concern SICOA’s offer and communica- 
tions between DLA and SICOA. Grieshaber did not have notice of 
these bases for protest until it received DLA’s FOIA response on 
October 31, 1983. It was not until this date that the protester be- 
came aware of the contents of SICOA’s offer and the communica- 
tions between DLA and SICOA. Upon receipt of the FOIA response, 
Grieshaber protested to this Office on November 10, within 10 
working days of discovering these bases of protest. 

We also find that Grieshaber pursued its protest and its FOIA 
request with due diligence. By letter of July 27, Grieshaber learned 
only of the award of the contract. In its August 29 letter, the con- 
tracting officer responded to Grieshaber’s protest to the agency. On 
September 23, Grieshaber filed its FOIA request. Grieshaber filed 
its protest with GAO within 10 working days of the receipt of the 
material requested under the FOIA. While there was a delay of ap- 
proximately 1 month in filing the FOIA request, we do not think 
that the delay was sufficient to constitute a lack of due diligence. 
Work System Design, Inc.—Reconsideration, B-200917.2, Sept. 29, 
1981, 81-2 C.P.D. ] 261. Therefore, these issues will be considered 
on the merits. 


EVALUATION OF SICOA’S OFFER 


Grieshaber’s principal contention is that SICOA’s offer was not 
evaluated in accordance with the terms of the solicitation. Grie- 
shaber argues that, under a proper evaluation, Grieshaber’s would 
have been the low evaluated offer. Grieshaber also argues that cer- 
tain omissions on SICOA’s part should have resulted in the rejec- 
tion of SICOA’s offer as unacceptable. 

First, Grieshaber argues that some Buy American Act price dif- 
ferential should have been applied to SICOA’s price since, accord- 
ing to Grieshaber, SICOA failed to certify that its offered product 
was a “participating country end item.” 

The RFP included the standard Buy American Act clause, DAR 
§ 7-104.3, and the standard Buy American Act certificate, DAR § 7- 
2003.47. That certificate, clause K20 of the RFP, required that of- 
ferors certify in part “a” that each “end product” was a domestic 
end product except those that are listed as “Excluded End Prod- 
ucts.” SICOA listed “ALL ITEMS” as “Excluded End Products,” 
thereby certifying that no end products offered were of domestic 
origin. The certificate also required offerors to list the “Country of 
Origin’ of all excluded end products. In this blank, SICOA inserted 
“See Confidential letter.’”’ The referenced letter stated: 
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Please be advised that the items marked See Confidential Letter in the above ref- 
erenced bid is as follows: 


Perfect Chirurgical Instruments Gmbh 
Heidelberg, West Germany 


Part “b” of the certificate stated in part: 

Offers will be evaluated by giving certain preferences to domestic end products 

and foreign qualifying country end products over foreign nonqualifying country end 
products. In order to obtain such preferences in the evaluation of each excluded end 
product listed in (a) above, it is necessary that offerors identify and certify, below, 
those excluded end products identified above that are qualifying country end prod- 
ucts or they will be deemed en aanepicten. be saroay end products. Offers must certify 
by inserting the applicable line item numbers in the appropriate brackets: 
Part “b” also contained three blanks to indicate that excluded end 
products were “participating country end products,” “FMS/offset 
arrangement country end products,” or “defense cooperation coun- 
try end products.” SICOA’s offer had no entries in part “b” of the 
certificate. 

Part “a” of SICOA’s offer indicated that no offered end products 
were of domestic origin and Grieshaber contends that part “b’ did 
not contain a proper certification that SICOQA’s offered end prod- 
ucts were qualifying country end products. Therefore, according to 
Grieshaber, SICOA’s end products should have been deemed “non- 
qualifying country end products” and, under part ‘‘b,” some evalua- 
tion preference should have been given to Grieshaber’s all domestic 
offer. 

DLA contends that SICOA’s product could be identified as a par- 
ticipating country.end product despite the failure to certify it as 
such in the certificate. DLA argues that SICOA’s product was iden- 
tified as West German in the attached letter and that West Germa- 
ny is identifiable as a participating country by reference to other 
sources. 

We agree with DLA. 

Under part “b” of the.Buy..American Act certificate and DAR 
§ 6-104.4(b), a domestic offer and-an offer of “qualifying country 
end product” are evaluated equally, with no evaluation preference 
added. Under part “‘b” of the certificate, “participating country end 
products” are one type of qualifying country end product; there- 
fore, participating country end products are evaluated as equal to 
domestic end products. 

DAR § 6-001.5(c) defines a “participating country” as: 

A NATO country which has a Memorandum of Understanding (MOU) or similar 
agreement with the U.S. and for which a blanket Determination and Finding was 
made by the Secretary of Defense waiving the Buy American Act restrictions. These 
countries are listed at § 6-1401. 

The Federal Republic of Germany (West Germany) is listed in DAR 
§ 6-1401 as a country with a Memorandum of Understanding with 
the United States; therefore, West Germany is a participating 
country. Since SICOA certified that all-of its offered items were 
West German “end products,” those items are “participating coun- 
try end products.”’ SICOA’s offer of participating country end prod- 
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ucts or qualifying country end products, as defined by part “b” of 
the certificate, was correctly evaluated on an equal basis with 
Grieshaber’s offer of domestic end products. DAR § 6-1401.4(b), 
supra. 

Grieshaber also points out that SICOA failed to complete clause 
L36 of the RFP, which was to identify offered supplies to be accord- 
ed duty-free entry. According to Grieshaber, this failure should 
have resulted in DLA using SICOA’s duty-inclusive price of $27.54 
for evaluation purposes rather than the duty-exclusive price of 
$24.59. Grieshaber argues that since its price of $24.97 was lower 
than SICOA’s duty-inclusive price, the award to SICOA was im- 
proper. 

We do not agree. Clause H75 of the RFP, “Duty Free Entry- 
Qualifying Country End Products and Supplies’ (DAR § 7-104.32), 
provides for the exclusion of duty from the price of all end items, 
which constitute “qualifying country end products.” As we ex- 
plained above, SICOA offered qualifying country end products. 
Therefore, SICOA’s offer was evaluated on the basis of its duty-ex- 
clusive price as required by clause H75. 

Grieshaber also contends that SICOA’s failure to complete clause 
K55 should have been cause for the rejection of its offer. Clause 
K55 required offerors to specify contract end items or supplies 
which had been or would be imported and used for contract per- 
formance. 

Although SICOA failed to complete clause K55, this information 
was available elsewhere in the offer so this failure was not fatal. 
As we explained above, SICOA in clause K20 of its proposal and 
in the enclosed letter identified all end items to be of West German 
origin. 

Grieshaber also contends that SICOA failed to properly complete 
clause K39, which required offerors to list places of performance. 
Rather than list its foreign source of supply, SICOA entered in 
clause K39 “see Confidential Letter Enclosed,” which was a refer- 
ence to the letter discussed above. Grieshaber contends that refer- 
ence to the enclosed letter “does not satisfy the requirement to 
identify the U.S. source of specialty metal (i.e., steel).” 

Grieshaber also argues that clause K76 of the RFP required the 
rejection of SICOA’s offer. That clause stated: 

Bidders are cautioned that material elements of the bid—those elements relating 
to price, quantity, quality or delivery—must be subject to public disclosure. Submit- 


tal of such data as privileged information will render the bid nonresponsive and the 
bid will be rejected. 


Contrary to Grieshaber’s contention, there was no requirement 
that SICOA list its source of specialty metal. Clause 142, “Prefer- 
ence For Domestic Specialty Metals,’ only required that offerors 
certify that specialty metals to be furnished had been or would be 
melted in the United States. SICOA complied with this require- 
ment. 
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Also, the provision quoted above did not require the rejection of 
SICOA’s offer. That provision uses the term “nonresponsive.” The 
concept of responsiveness, which applies to bids submitted in for- 
mally advertised procurements, is not directly applicable to propos- 
als submitted in a negotiated procurement, which are initially de- 
termined to be technically acceptable, as was the case here. Com- 
puter Network Corporation; Tymshare, Inc., 56 Comp. Gen. 245, at 
256 (1977), 77-1 C.P.D. 31. Therefore, failure to comply does not 
require rejection as would be required in an advertised procure- 
ment. 


Discussions 


Grieshaber also contends that SICOA’s proposal was not accepted 
as initially submitted, but was revised following discussions with 
SICOA in violation of 10 U.S.C. § 2304(g) and DAR § 3-805, which 
require discussions with all offerors in the competitive range. 

Grieshaber contends that the contract award document (Stand- 
ard Form 26) contains evidence that SICOA’s proposal was not ac- 
cepted as initially submitted. Block.26 of that document adds to the 
final contract two letters from SICOA to contracting officials. Grie- 
shaber argues that the first letter, dated April 9, 1983, extended 
the acceptance time and delivery schedule and the second letter, 
dated July 6, 1983, refers to talks with the agency concerning 
“such things as matte finish versus mirror finish and whether the 
retractor offered by SICOA contained variations from the solicita- 
tion specifications.” 

Grieshaber also contends that a May 13, 1983, letter to DLA from 
SICOA is evidence of improper discussions. That letter identifies 
the source of “US steel” in clause K39 of the RFP as Carpenter 
Technology Corporation. Grieshaber argues that this information 
was necessary to determine the compliance of the proposal with 
the mandatory requirement that specialty metals be of United 
States origin. 

As explained above, DLA asserts that no negotiations were con- 
ducted with any offeror and that evaluation and award were made 
on the basis of initial offers as allowed by the solicitation. 

Although, generally, in negotiated procurements, discussions are 
required to be conducted with all offerors in a competitive range, 
there are exceptions to this rule. One such exception is where the 
record shows the existence of adequate competition to ensure that 
award will result in a fair and reasonable price, provided that the 
solicitation advised offerors of the possibility that an award might 
be made without discussions. D-K Associates, Inc., B-213417, Apr. 
9, 1984, 84-1 C.P.D. f 396. However, where discussions are held 
with one offeror, they must be held with all offerors in the competi- 
tive range. New Hamphsire-Vermont Health Service, 57 Comp. Gen. 
347 (1978), 78-1 C.P.D. | 202. We have held that discussions occur if 
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one offeror is given an opportunity to revise or-modify its proposal. 
Discussions also occur when the information requested and provid- 
ed is essential for determining the acceptability of a proposal. John 
Fluke Manufacturing Company, Inc., B-195091(1), Nov. 20, 1979, 
79-2 C.P.D. | 367. 

As Grieshaber contends, the April 9 letter extended the accept- 
ance time and the delivery date. However, this letter does not indi- 
cate that discussions were held with SICOA, since SICOA was not 
given an opportunity to revise its proposal. The letter merely con- 
firmed that the eventual delivery date would be extended in ac- 
cordance with clause F09 of the RFP. That clause based the deliv- 
ery schedule on award of the contract within 30 days after the ini- 
tial closing date and automatically extended the delivery schedule 
by the number of calendar days after the closing date that the con- 
tract was in fact awarded. 

The July 6 letter, which Grieshaber also contends was an indica- 
tion of discussions, concerned the evaluation of preaward samples. 
The letter confirmed that SICOA’s samples had “matte finish” 
rather than “mirror finish” as required by the specifications. 

The samples were submitted pursuant to clause M22, “Pre- 
Award Sample(s),”” which required the submission of samples prior 
to award. That clause stated in part: 

The samples referred to in the preceding paragraphs are not bid samples; rather, 


these samples are for the purpose of establishing the offeror’s capability, if awarded 
a contract, to produce items conforming to the specifications. 


* * * * * * * 


Offerors are cautioned that upon receipt of any award hereunder, they are obliged 
to deliver supplies which comply with the specifications regardless of whether any 
— submitted hereunder deviates in any way from the specification require- 

As the quoted language indicates, the samples were for the pur- 
pose of confirming the offeror’s capability to produce conforming 
items—in other words, to determine the prospective awardee’s re- 
sponsibility. Communications, such as the July 6 letter, confirming 
the offeror’s capability to perform, do not constitute discussions if 
no firm is given an opportunity to modify its proposal. Con Diesel 
Mobile Equipment Division, B-201568, Sept. 29, 1982, 82-2 C.P.D. { 
294. Also, as clause M22, supra, indicates, the submitted samples 
had no effect on SICOA’s obligation to comply with the specifica- 
tions. 

The May 13 letter to DLA indicated that the steel to be used by 
SICOA was to be purchased from Carpenter Technology Corpora- 
tion. Grieshaber contends that this information was necessary to 
determine the compliance of SICOA’s proposal with the require- 
ment that the steel offered, a specialty metal, be of United States 
origin. We:do not agree. As we explained above, there was no re- 
quirement that offerors identify suppliers of specialty metals; 
clause 142 only required offerors to identify the country in which 
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specialty metals were to be melted. The'purpose’of the letter was 
to confirm the representation of United States specialty metal in 
SICOA’s offer and did not modify that offer, so it did not amount to 
discussions. John Fluke Manufacturing Company, Inc., B-195091(1), 
supra. 


Conclusion 


For the reasons above, we dismiss the protests in part and deny 
them in part. 


[B-214559] 


Interstate Commerce Act—Interstate or Foreign Commerce 


Motor common carrier transportation wholly within a single state, preceded or fol- 
lowed by overseas transportation by privately owned vessels in private carriage, is 
not interstate or foreign commerce under the Interstate Commerce Act and is not 
subject to charges applicable to interstate or foreign commerce. 


Matter of: Coast Counties Express, Inc., September 25, 1984: 


Coast Counties Express, Inc. (CCED, requests, pursuant to the 
provisions. of section 322 of the Transportation Act of 1940, as 
amended, 31 U.S.C. §3726(d)\(1) (1982), and 4 C.F.R. 53 (1984), 
review of the recovery by the General Services Administration 
(GSA) of $1,731.12 on 17 shipments of Government property. 

We agree with the action by GSA. 

Eight of the shipments in question were transported in Govern- 
ment-owned ships from overseas points to the Naval Weapons Sta- 
tion, Concord, California, and there tendered to CCEI for move- 
ment to various points in California. The remaining shipments 
were tendered to CCEI at various points in California and moved to 
Concord, California, where the shipments were loaded onto Gov- 
ernment-owned ships for movement to overseas points. Each of the 
Government bills of lading (GBL’s) was marked either “imported” 
or “exported” with a code designation for the overseas point of 
origin or destination together with the identity of the ship. 

For the transportation services rendered, CCEI collected charges 
including a fuel-surcharge applicable to interstate or foreign com- 
merce. On audit of the payments, GSA determined that the trans- 
portation services performed were intrastate and the. fuel-surcharg- 
es were not applicable. Therefore, GSA assessed overcharges in the 
amounts of the fuel-surcharges, which were subsequently recovered 
by administrative set-off. 

In Ex Parte No. 311, June 1, 1979, June 14, 1979, and April 9, 
1980, the Interstate Commerce Commission (ICC) authorized regu- 
lated carriers to publish a fuel-surcharge to be paid to the party 
which actually bore the increased fuel costs. Apparently, CCEI pro- 
vided for such fuel-surcharges in rate tenders filed with the Gov- 
ernment. Copies of the tenders have not been made a part of the 
record. However, there is no contention that the fuel-surcharges 
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apply unless the transportation services are interstate or foreign 
commerce regulated under the Interstate Commerce Act, 49 U.S.C. 
§ 10101 (1982). 

CCEI contends that the fuel-surcharge is applicable because the 
shipments were either imported or exported from or to foreign 
overseas points or territories or possessions of the United States. 
GSA contends that the shipments are wholly intrastate because the 
transportation by carrier for hire was wholly between points in 
California and the overseas transportation was private carriage in 
Government-owned ships. 

The Interstate Commerce Commission (ICC) has held that motor 
common carrier transportation wholly within a single state follow- 
ing transportation from overseas by privately owned vessels is not 
subject to the economic regulation of the ICC. Allen-Investigation 
of Operations and Practices, 126 M.C.C. 336 (1977). 

CCEI contends that the ocean transportation was not private car- 
riage because the ships were not owned by the Government, they 
carried property owned by others, for which a charge was made 
and, therefore, should be treated as carriage by common carrier. 
However, no evidence has been submitted by CCEI in support of 
these allegations and GSA states the ships were owned by the Gov- 
ernment, operated by the United States Navy and are used solely 
for the transportation of explosives. Accordingly, we conclude that 
the ships were privately owned rather than common carriers. 

Therefore, the transportation services performed by CCEI for 
GSA were not interstate or foreign commerce under the Interstate 
Commerce Act, 49 U.S.C. § 10101 (1982), and were not subject to the 
fuel-surcharge. 

CCEI also contends that it relied on the notations on the GBL’s 
showing import and export and collected the fuel-surcharges which 
were passed to the owner-operators who performed the transporta- 
tion services for CCEI. However, the GBL’s also named intrastate 
origins and destinations and, in connection with the export or 
import notations, named the Government-owned ships involved. 

Accordingly, we find the deductions to have been proper. 


[B-215269] 


Transportation—Military Personnel—Commercial Means— 
Reimbursement 


A service member on emergency leave who was not advised that he was authorized 
to travel on Government transportation in connection with his leave obtained trans- 
portation at his own expense. Travel allowances are not payable for the costs of the 
travel performed or necessitated solely by reason of leave, since such travel is con- 
sidered as performed for personal reasons, rather than on public business, and 
although an Army regulation authorizes military air transportation in kind, there is 
no entitlement to commercial air transportation. 
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Matter of: Private Vincent A. Manaois, September 25, 1984: 


A service member on emergency leave was not informed prior to 
departure that he could be authorized Government transportation 
in connection with his leave and obtained transportation at his 
own expense. We are asked whether he may be reimbursed for his 
purchase of an airline ticket where travel was performed prior to 
the issuance of leave orders. Members on emergency leave are au- 
thorized to travel on military-owned or controlled aircraft on a 
space-required basis, but travel allowances are not payable for 
travel on leave by commercial carrier since such travel is per- 
formed for personal reasons rather than on public business. 

Private Vincent A. Manaois departed from Fort Bragg, North 
Carolina, on emergency leave on December 5, 1983. He was not 
given proper assistance or guidance prior to leaving because an in- 
experienced service member was on duty at the time of his depar- 
ture. Emergency leave orders were not issued for him nor was he 
informed that he could be authorized military transportation from 
California to his destination in Hawaii. Further, he was informed 
that he would have to obtain transportation to his leave address at 
his own expense. Thereafter, he purchased an airline ticket from 
San Francisco, California, to Honolulu, Hawaii. 

While in Hawaii Private Manaois was assisted in obtaining leave 
orders and return transportation to Fort Bragg. Orders were issued 
by the Commander, United States Army Support Command, 
Hawaii, dated December 19, 1983, authorizing 22 days emergency 
leave effective December 6, 1983, and directing travel by military- 
owned or controlled aircraft from Honolulu, Hawaii, to Los Ange- 
les, California. Private Manaois claims reimbursement for trans- 
portation expenses to Hawaii since he could have been authorized 
to travel by Government transportation if he had been given cor- 
rect information prior to his departure on leave. 

The applicable Army Regulation (AR) provides in pertinent part: 

Transportation for service members on emergency leave is authorized at Govern- 
ment expense via military-owned or controlled aircraft, on a space-required basis, 
from the port of embarkation in the area of the member’s duty station to the port of 
debarkation in the area where the emergency exists, and return when required, and 
between overseas areas. AR 630-5, paragraph 6-10a (change 3, May 15, 1979). 

See also Department of Defense Regulation 4513.13-R, January 
1980, paragraph 3-3b(3). 

Under regulations prescribed by the Secretaries concerned,.a 
member of a uniformed service is entitled to travel and transporta- 
tion allowances for travel under orders, upon permanent change of 
station or otherwise, or when away from.his designated duty sta- 
tion. 37 U.S.C. § 404. Joint Travel Regulations, Volume 1 (1 JTR), 
paragraph M3050-1, issued pursuant to this authority, provides 


1 Major D.C. Clagett, Jr., Finance Officer, Fort Bragg, North Carolina, submitted 
this request for a decision and it has been assigned PDTATAC control number 84-10 
by the Per Diem, Travel and Transportation Allowance Committee. 
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that members are entitled to these allowances only while actually 
in a travel status and they shall be deemed to be in a travel status 
while performing travel away from their permanent duty station 
on public business, pursuant to competent travel orders. And para- 
graph M6454, 1 JTR, expressly provides that expenses incurred 
during periods of travel: under orders not involving public business 
are not payable by the Government. Further, paragraph M6453, 1 
JTR, provides that an order permitting a member to travel as dis- 
tinguished from directing a member to travel does not entitle him 
to expenses of travel. 

It is well established that travel allowances are for the purpose 
of reimbursing members for expenses incurred in complying with 
travel requirements imposed on them by the bona fide needs of the 
service and are not intended to compensate members for the costs 
of travel necessitated by solely personal considerations. Similarly, 
travel allowances are not payable for travel performed or necessi- 
tated solely by reason of leave,:since such travel is considered as 
performed for personal reasons rather than on public business. 49 
Comp. Gen. 663, 666 (1970); and 54 Comp. Gen. 641, 643 (1975). 

In a similar case we held that an Army member-who was pre- 
vented from using Government aircraft for travel on emergency 
leave because his orders were incorrectly issued could not be reim- 
bursed the cost he paid for commercial travel. In that: case, -we 
noted that the enabling regulation created only an eligibility for 
military air transportation in kind and not an entitlement to reim- 
bursement for air transportation in general. See Staff Sergeant 
John Osterman, USA, B-205455, September 23, 1982. 

Although Army Regulation 630-5 as quoted above authorizes air 
transportation at “Government expense” it also provides that Gov- 
ernment expense refers to the amount which the sponsoring com- 
mand is required to pay Military Airlift Command for space re- 
quired travel..We have not viewed this internal financing of Gov- 
ernment furnished air travel as being prohibited under the rule 
discussed and have uniformly applied the rule against payment of 
travel cost involved in leave taken by a member of the uniformed 
services. 

Private Manaois: traveled under verbal or permissive orders on 
emergency leave which is not considered on public business. Subse- 
quent orders merely created an eligibility for military transporta- 
‘tion in kind and did not authorize payment for the cost of a com- 
mercial carrier. Staff Sergeant John Osterman, USA, B-205455, 
supra. Although Private Manaois was not informed of his entitle- 
ment to Government transportation by military aircraft: from San 
Francisco to Honolulu, there is'no authority in the statutes or the 
regulations authorizing a travel allowance to reimburse him for ex- 
pense of commercial airline travel.? 


2 We note that round-trip commercial transportation for a member assigned to a 
permanent duty station outside the United States may be provided to the United 
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Courts—Judges—Federal—Lobbying 


Members of Congress complained that Federal judges have been expending Federal 
funds ‘to engage in lobbying activities on legislation affecting the Federal judiciary 
through the Judicial Conference, the Federal; Judges Association and directly by 
contacting Members of Congress regarding legislation. Allegations of lobbying were 
contained in newspaper articles indicating that judges were contacting Members of 
Congress on legislation. Federal judges are not prohibited by 18 U.S.C. 1913 and the 
anti-lobbying provisions contained in the annual Treasury, Postal Service and Gener- 
al Government Appropriation Act from expressing their views on legislation direct- 
ly to Congress or the public. There was no evidence that Federal judges expended 
appropriated funds to engage in grass roots lobbying campaigns that are prohibited 
by these statutory provisions. 


To The Honorable Jeremiah Denton, United States Senate, 
September 26, 1984: 


This is in response to a March 2, 1984 joint letter from you, Sen- 
ators East and Symms, and a May 4, 1984 letter from you, request- 
ing this Office to determine whether the Federal judiciary is im- 
properly using Federal funds to lobby Congress. You cited informa- 
tion contained in two newspaper articles as possibly constituting 
evidence of improprieties on the part of Federal judges in utilizing 
Federal funds to influence legislation pending before Congress. We 
obtained a'report from the Director, Administrative Office of the 
United States Courts, concerning the issues raised in your letter. 
On the basis of our review of the allegations and the information 
contained in the Administrative Office Report, we have not found 
any evidence of violations of anti-lobbying statutory restrictions. 

The primary allegations of lobbying were contained in a Friday, 
November 4, 1983, Los Angeles Times article entitled “U.S. Judges 
Now Court Legislators” by Jim Mann, a Times staff writer. The ar- 
ticle states that Federal judges are becoming more interested in in- 
fluencing legislation through such measures as individual direct 
contacts with their congressional representatives, conducting grass 
roots campaigns, and forming trade associations. 

The Times article points out that Federal judges have two orga- 
nizations that keep track of legislation of concern to the judiciary 
and represent their interests in Congress. The organizations are 
the Judicial, Conference of the. United States and the Federal 
Judges Association. The article recognizes that the Judicial Confer- 
ence was created by Congress as an official organization within the 
Federal judiciary. 

One statute that.prohibits Federal officers and employees from 
using Federal funds for lobbying activities is found in 18 U.S.C. 


States, Alaska; Hawaii, Puerto Rico, or possessions of the United States, incident to 

emergency leave granted for reasons of personal emergency. 1 JTR, paragraph 

M5800-1; 37 U.S.C. § 211d. However, that travel is specifically authorized by law 

= — ae authorization exists for members assigned to duty stations in the 
ni tates. : 





Qin Gost DECISIONS OF THE COMPTROLLER GENERAL 625 


§ 1913, entitled “Lobbying with appropriated moneys.” It provides 
as follows: 
§ 1913. Lobbying with appropriated moneys 


No part of the money appropriated by any enactment of Congress shall, in the 
absence of express authorization by Congress, be used directly or indirectly to pay 
for any personal service, advertisement, telegram, telephone, letter, printed or writ- 
ten matter, or other device, intended or designed to influence in any manner a 
Member of Congress, to favor or oppose, by vote or otherwise, any legislation or ap- 
propriation by Congress, whether before or after the introduction of any bill or reso- 
lution proposing such legislation.or appropriation; but this shall not prevent officers 
or employees of the United States or of its departments or agencies from communi- 
cating to Members of Congress on the request of any Member or to Congress, 
through the proper official channels, requests for legislation or appropriations 
which they deemed necessary for the efficient conduct of the public business:. 

Whoever, being an officer or employee of the United States or of any department 
or agency thereof, violates or attempts to violate this section, shall be fined not 
more than $500 or imprisoned not more than one year, or both; and after notice and 
hearing by the superior: officer vested with the power of removing him, shall be re- 
moved from office or employment. 


To our knowledge, there has never been a prosecution under this 
statute. Moreover a review of the case law indicates that only a few 
Federal court decisions have cited the statute. See for example, Na- 
tional Association for Community Development v. Hodgson, 356 F. 
Supp. 1399 (D.D.C. 1973) where the court denied a motion to dis- 
miss a cause of action brought to enforce 18 U.S.C. §1913 and 
American Public Gas Association v. Federal Energy Administration, 
408 F. Supp. 640 (D.D.C. 1976) and American Trucking Association 
v. Department of Transportation, 492 F. Supp. 566 (D.D.C. 1980), 
where the courts denied injunctions against these agencies distrib- 
uting publications favoring deregulation of the industries repre- 
sented by the plaintiff associations. 

Since the above statute contains fine and imprisonment provi- 
sions, its enforcement is the responsibility of the Department of 
Justice. Six years ago, the Attorney General requested his legal 
counsel to render an opinion on the propriety of comments by judi- 
cial officers on legislation directly affecting the judiciary in light of 
the restrictions contained in 18 U.S.C. § 1913. The Memorandum 
Opinion of the Attorney General (Applicability of Anti-Lobbying 
Statute (18 U.S.C. §1913)—Federal Judges, 2 Ops O.L.C. 30, 31 
(1978)) stated that: 

The limited legislative history demonstrates that its enactment was spurred by a 
single, particularly egregious instance of official abuse—the use of Federal funds to 
pay for telegrams urging selected citizens to contact their congressional representa- 
tives in support of legislation of interest to the instigating agency. See 58 Cong. Rec. 
403 (1919). The provision was intended to bar the use of official funds to underwrite 
agency public relations campaigns urging the public to pressure Congress in support 
of agency views. 

The Department of Justice, in analyzing the meaning of the ex- 
ception for official views, concluded that: 

The thrust of this language is to recognize the danger of ultra vires expressions of 
individual views in the guise of official statements. Congress did not define the 


scope of the term “official channels”; rather, it recognized the need for monitoring 
the opinions expressed under color of office in order to insure a consistent agency 
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position. This difficulty is not removed by a direct solicitation of an individual offi- 
cial’s views by a Member of Congress. 


* * +. * * * * 


In light of the context in which:the language was adopted, it is particularly inap- 
propriate to.engage in legalistic arguments:as to whether a Federal judge, who lacks 
any direct superior, speaks “through proper channels’*whenever the judge takes a 
position with respect to matters of judicial concern: Instead, it must ized 
that Congress’ intent was to leave to the other branches of government the determi- 
~ of what internal checks and methods of clearance would be appropriate. Jd. 
at 32. 


The Department of Justice has interpreted the “official chan- 
nels” exception in 18 U.S.C. § 1913 as permitting Federal judges to 
expend appropriated funds for the purpose of contacting members 
and committees of Congress to express their views on legislative 
issues. Under this interpretation of the statute, judges would be 
permitted to either utilize the Legislative Affairs Office of the Judi- 
cial Conference to contact members or to contact the members di- 
rectly to express their views on legislation of interest to the judici- 
ary. Unlike other Federal officials and employees, Federal judges 
have no direct superior to prescribe official channels of communica- 
tion to express their views to Congress. Accordingly, each Federal 
judge may arguably act as an agency spokesperson and express his 
or her view on legislation that would have an impact on the judici- 
ary. 

Since the early 1950’s, various appropriation acts have contained 
provisions prohibiting the use of appropriated funds for “publicity 
or propaganda” purposes to influence legislation. The acts appro- 
priating funds for the Federal judiciary do not contain any such re- 
strictions. On the other hand, the annual Treasury, Postal Service, 
and General Government Appropriations Act, provides: 


No part of any appropriation contained in this or any other Act, or of the funds 
available for expenditure by any corporation or agency, shall be used for publicity 
or propaganda purposes designed to support or defeat legislation pending before 
Congress. [Italic supplied.] 

The above-quoted provision applies to the use of any appropria- 
tion “contained ‘in this or any other Act.” Thus, it is conceded by 
the Administrative Office of the United States Courts to be applica- 
ble to the use of appropriated funds by the Federal judiciary, which 
receives its appropriations in the annual Departments of Com- 
merce, Justice, and State, the Judiciary, and Related Agencies Ap- 
propriations Act.' 

In interpreting “publicity and propaganda” provisions such as 
the one quoted above, this Office has recognized that every Federal 
agency has a legitimate interest in communicating with the public 
and with Congress regarding its policies and activities. This inter- 


' The annual Treasury Department et al. appropriation act for fiscal year 1984 
(H.R: 4139) did not pass the Senate and was incorporated by reference in Pub. L. No. 
98-151, Nov. 14, 1983, 97 Stat. 964, a fiscal year 1984 continuing resolution. H.R. 
4139 did not contain the anti-lobbying appropriation restriction quoted above. Hence 
the restriction was not applicable for most of fiscal year 1984. 
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pretation of the “publicity and ‘propaganda” provision applies to 
the Federal judiciary as well as to agencies in the other branches 
of Government. If an executive branch agency or the Federal judi- 
ciary is affected by pending legislation, discussion by officials of the 
issues raised by the legislation will necessarily, either explicitly or 
by implication, refer to it and will presumably be either in support 
of or in opposition to it. An interpretation of the above-quoted pro- 
vision which strictly prohibited expenditures of public funds for 
dissemination of views on pending legislation would consequently 
preclude virtually any comment by Government officials on the 
policies of their agencies, a result we do not believe was intended. 

In our view, Congress did not intend, by enactment of measures 
such as the one quoted above, to prohibit Government officials, in- 
cluding Federal judges, from expressing their views on pending leg- 
islation. Rather, the above-quoted prohibition applies primarily to 
expenditures for grass roots lobbying campaigns involving appeals 
addressed to members of the public suggesting that they contact 
their elected representatives to indicate support of or opposition to 
pending legislation, or to urge their representatives to vote in a 
particular manner. The foregoing general ‘considerations form the 
basis for our determination in any given instance of whether there 
has been a violation of the anti-lobbying: restriction contained in 
the annual Treasury, Postal Service, and General Government Ap- 
propriations Act. 56 Comp. Gen: 889 (1977) and 60 Comp. Gen. 423 
(1981). 

The following discussion of the allegations contained in the 
Times article and the issues raised in the request letter is based on 
our interpretation of the anti-lobbying appropriation restriction, 
discussed above. In summary, the Times article indicates that Fed- 
eral judges have involved themselves in the following activities in 
an attempt to influence legislation. 

1. The Judicial Conference has established a legislative affairs 
office to provide liaison with the Congress. 

2. Federal judges have established the Federal Judges Associa- 
tion, a private membership organization, designed to promote 
the legislative objectives of Federal judges. 

. Federal judges, individually, have been contacting Members 
of Congress in an attempt to influence legislation in which 
they are interested. 

4. The Federal Judges Association is attempting to organize a 
grass roots movement. 

The Judicial Conference is the policy making body of the Federal 
Judiciary and acts under the authority contained in 28 U.S.C. 
§ 331. The Conference is vested with the primary responsibility for 
formulating comments and recommendations on legislation affect- 
ing the administration of justice. The Conference formulates its 
policy recommendations through a system of eight standing and 
seven special committees. Responses prepared by these committees 
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to congressional inquiries are coordinated by the Administrative 
Office of the United States Courts. The Chief Justice of the United 
States, as presiding officer, formally communicates recommenda- 
tions and proceedings of the Conference to the Congress biannual- 
ly, 

Preliminary analyses of proposed legislation which may impact 
upon the judiciary or improve the administration of justice are per- 
formed by members of one of the Conference committees. The 
chairperson of a committee is authorized -to present the views of 
the Judicial Conference on matters within the jurisdiction of his or 
her committee or to delegate that authority. 

The Legisiative Affairs Office within the Administrative Office, 
which is staffed by four attorneys and three supporting personnel, 
is responsible for responding to congressional requests, informing 
the Conference and its committees of the status of legislation af- 
fecting the judiciary, and coordinating the preparation of technical 
legal advice and impact assessments of pending legislation on the 
judiciary. 

The Administrative Office has advised us that with rare excep- 
tions the Conference limits. its comments and recommendations to 
issues directly affecting the administration of justice or the oper- 
ation of the Federal court system. That office has further advised 
us that the Conference has taken action to insure that appropri- 
ated funds are not expended for nonofficial purposes. In this 
regard, the Conference adopted regulations in September 1982 that 
provide: 

A judicial officer may be reimbursed for travel to testify before a Congressional 

Committee on behalf of the Judiciary only if he has been designated to do so by the 
Presiding Officer of the Judicial Conference, a chairman of a Judicial Conference 
Committee, or the Director of the Administrative Office. No reimbursement may be 
made for appearances before a Congressional Committee or subcommittee if a judi- 
cial official is representing a private group or association, or himself, nor may reim- 
bursement be made for appearances in cases in which a judge solicits a Congression- 
al panel or Member to obtain an invitation to testify for purposes of expressing his 
or her personal opinions. In the latter two instances a judicial officer may choose to 
testify, but reimbursement from funds appropriated for the administration of the 
judicial branch may not be made. Proceedings of the Judicial Conference of the 
United States, September 1982, at 75. 
The Administrative Office states that it is unaware of any in- 
stances in which a Federal judicial officer or employee has expend- 
ed Federal funds in violation of the anti-lobbying statutes or judi- 
cial conference regulations. 

The Administrative Office points out that the Judicial Confer- 
ence has occasionally expended appropriated funds to express its 
views on pending legislation as follows: 

* * * Funds have occasionally been expended in explaining Judicial Conference 
views on legislation in response to legitimate inquiries from the organized bar 
where proposals under discussion might have an impact upon the federal court 
system. Those occasions have also, of course, perniitied the bar to place before the 
Conference its views, which the Conference should consider in formulating recom- 


mendations. That mutual “information process” has never involved a request by the 
Judicial Conference for public support of legislation comporting with the Confer- 
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ence’s recommendations. The Judicial Conference and this Office will not condone 
activity that goes beyond informing the Congress and the legal profession of the Ju- 
diciary’s views on the scope, terms and impact of pending legislation. 

In addition to recommendations made by the Conference, individual judges often 
have a duty to inform the Congress of problems peculiar to their districts or circuits. 
For — the Judicial Conference has historically deferred to district courts on 


matters of particular local concern, such as recommendations concerning statutorily 
designated places of holding court. The impact of any such proposal upon a specific 
court is best known to the judges who serve that particular district court and the 
Representatives and Senators elected from that particular state. Each judge’s oath 
of. office and Canon 4(b) sustain the conclusion that they have a duty to communi- 
cate their concern to. Members of Congress concerning proposals that affect the ad- 
ministration of justice in their own courts. 


As mentioned earlier, we have not construed the anti-lobbying 
appropriation restriction as prohibiting public officials from ex- 
pressing their views on pending legislation either to the Congress 
or to the public. Aecordingly, we do not believe that officials of the 
Judicial Conference are prohibited by statute from expanding ap- 
propriated funds to explain their views on pending legislation 
either to the Congress or to the public. On the other hand, the anti- 
lobbying restriction does apply to expenditures for grass roots lob- 
bying campaigns involving direct appeals addressed to the public 
exhorting them to contact Members of Congress to indicate their 
support of or opposition to pending legislation. There is no evidence 
presented by the referenced articles that appropriated funds have 
been used by officials of the Judicial Conference for grass roots lob- 
bying activities. 

On page 2 of the request letter, the point is made that 28 U.S.C. 
§ 331 requires the Chief Justice to “submit to Congress an annual 
report of the proceedings of the Judicial Conference and its recom- 
mendations for legislation.” It is argued that this provision should 
be interpreted as authorizing only the Chief Justice to recommend 
legislation. Under this strict construction, the Chief Justice would 
personally be required to submit recommendations for legislation 
and other Federal judges would be prohibited from expressing rec- 
ommendations on legislation. 

Based on.a-review of the provisions of the entire statute and its 
legislative history, we find nothing to support such a rigid interpre- 
tation. We believe Congress intended to make the Chief Justice, as 
the senior official in the judicial branch and Chairman of the Con- 
ference, responsible for submitting the annual report of the Confer- 
ence and its recommendations for legislation. However, this does 
not mean that he is precluded from delegating portions of this 
function to other members of the Conference and to the Adminis- 
trative Office so long as he remains responsible to insure that the 
requirements -are accomplished. The recommendations are not 
those of the Chief Justice alone, but are a product of the collective 
effort of the members of the Conference. 

Congressional committees considering proposed legislation on 
subjects of interest to the judiciary often request members of the 
appropriate Conference committee, as expert witnesses, to provide 
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testimony on the matters contained in such legislation. The Admin- 
istrative Office of the Courts states that the interaction between 
the Judicial Conference and the Congress is so extensive that it 
would be impossible for the Chief Justice to personally satisfy these 
congressional requirements and to accomplish his other responsi- 
bilities. For these reasons, we agree with the Administrative Office 
that the provisions of 28 U.S.C. § 331 should not be construed as 
precluding members of the Judicial Conference from expressing 
their views on proposed legislation that affects the judiciary. 

With regard to the establishment of the Federal Judges Associa- 
tion, that organization is a private, voluntary membership organi- 
zation with no official connection to the Federal Government. To 
our knowledge, it receives no appropriated funds. The’ June 13, 
1981 Washingtion Post article “Judges Act to Organize for Salaries, 
Benefits” indicates that the financial support of the Association is 
primarily derived from membership dues. Although the Association 
engages in grass roots lobbying activities, presumably with the as- 
sistance of its member judges, we have not uncovered any evidence 
that Federal judges use their official time, clerical staff, office sup- 
plies, or facilities in support of this Association objective, which 
would involve the use of Federal funds for an illegal purpose. Inas- 
much as no Federal funds are involved, the anti-lobbying restric- 
tions would not be applicable to the Association and similar organi- 
zations. 

Finally, there is the issue of Federal judges directly contacting 
Members of Congress in an attempt to influence pending legisla- 
tion. Although we have no evidence that any such direct contacts 
have occurred, the Times article and the request letter raise the 
possibility that Federal judges are expending appropriated funds 
through the use of their office telephones, office equipment and sec- 
retarial staffs to telephone or write letters to their congressional 
contacts expressing their views on legislation. As explained earlier, 
we have never construed the anti-lobbying appropriations restric- 
tions as prohibiting executive agency officials from expressing their 
views on legislation either directly to Congress or to the public. We 
believe this exception should apply to Federal judges on the same 
basis as it applies to executive agency officials. Accordingly, we do 
not believe that a Federal judge would be prohibited by the above- 
quoted anti-lobbying appropriation restriction from expending ap- 
propriated funds to directly contact a Member of Congress and ex- 
press his or her views on pending legislation. On the other hand, 
the appropriation restriction would prohibit a Federal judge from 
expending Federal funds, by utilizing his official time and office fa- 
cilities, to organize a grass roots campaign to influence legislation. 
However, we have no evidence that any Federal judge has expend- 
ed Federal funds to exhort the public to contact Members of Con- 
gress in an attempt to influence legislation. While the Times arti- 
cle indicates that the Federal Judges Association refers to itself as 
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a grass roots movement, it does not expend Federal funds on such 
activities. Consequently, it does not come within the ambit of the 
appropriation restriction. 

In summary, our review of the Times article and an administra- 
tive report that we obtained from the Administrative Office of the 
Courts does not reveal any evidence that Federal judges have been 
violating applicable anti-lobbying appropriation restrictions. 





INDEX DIGEST 


(OCTOBER 1, 1983-SEPTEMBER 30, 1984) 


ACCOUNTABLE OFFICERS 
Physical losses, etc. of funds, vouchers, etc. 
Without negligence or fault 
Relief from liability for an unexplained loss of funds being held as 
evidence in a criminal trial is granted under 31 U.S.C. 3527 (1982) to 
two deputy courtroom clerks whose negligence was superseded by 
such pervasive laxity in the policies, procedures, and facilities estab- 
lished by their superior that it would be unreasonable to require 
them to protest to their superior about those deficiencies 
Relief 
Negligence 
What constitutes 
Relief from liability for an unexplained loss of funds being held as 
evidence in a criminal trial is denied under 31 U.S.C. 3527 (1982) to 
the clerk of a United States District Court who provided facilities 
and established policies that were grossly inadequate to protect funds 
entrusted to the clerk through his subordinates 


ADVERTISING 

Commerce Business Daily 

Information 
Date of bid opening, etc. 
Constructive notice from publication 

Synopsis in the Commerce Business Daily constitutes constructive 
notice of a solicitation and its contents, so that an incumbent: con- 
tractor’s failure to receive a copy and consequent lack. of actual 
notice of the closing date for receipt of initial proposals does not pro- 
vide a legal basis for considering its late proposal 

Sufficiency 

Failure to furnish prospective bidder copy of invitation 

Alleged cumulative impact of failure to include on appropriated 
fund activity’s bidders mailing list a protester leasing similar items 
to nonappropriated fund activity on same base, and of an untimely, 
allegedly misclassified, Commerce Business Daily notice of the pro- 
curement which understated the quantity being procured, does not 
require reversal of agency determination not to resolicit where pro- 
tester fails to show that agency deliberately attempted to exclude it 
from competition and where, although only one bid was received, the 
agency made a significant effort to obtain competition and protester 
has failed to show that award was made at an unreasonable price. 
Distinguishes 54 Comp. Gen. 973 
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AGENTS 

Government 

Government liability for negligent or erroneous acts 
Military matters 
Erroneous information regarding pa 

At various times between 1940 and 1959 an individual served on 
full-time active duty, and participated satisfactorily in part-time Re- 
serve programs, with both the Army and the. Navy. However, he 
completed a total of only 7 of the 20 years’ creditable service re- 
quired to establish entitlement to Reserve retired pay at age 60. 
Years later in 1979 an Army personnel officer informally and errone- 
ously advised the individual that: he would be eligible for retired pay 
when he reached age 60. The individual is not entitled to retired pay 
on the basis of the erroneous advice, notwithstanding that by statute 
the Armed Forces are required to notify reservists when they have 
completed 20 years’ creditable service and that*such notification is 
irrevocable, since the informal erroneous advice plainly did not con- 
stitute an. official statutory notice of completed service 


ALLOTMENTS 
Union dues. (See UNIONS, Federal service, Dues, Allotment for) 


ALLOWANCES 
Military personnel 
Dislocation allowance 
Members with dependents. (See TRANSPORTATION, Depend- 
ents, Military personnel, Dislocation allowance) 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Temporary duty allowances 
Per diem. (See SUBSISTENCE, Per diem, Temporary duty) 


AMTRAK. (See NATIONAL RAILROAD PASSENGER CORPORA- 
TION) 

ANTI-DEFICIENCY ACT. (See APPROPRIATIONS, Deficiencies, Anti- 
Deficiency. Act) 


APPOINTMENTS 

Above minimum step of grade 

Grade GS-11 and above 
Office of Personnel Management approval requirement 

Employee of EEOC was hired with the understanding she would be 
appointed at step 3 of grade GS-14. After actual appointment at min- 
imum step of that grade, it was discovered that prior approval of the 
higher rate was not obtained from the Office of Personnel Manage- 
ment (OPM), due to administrative oversight. Upon subsequent, but 
prospective, approval of higher step placement by OPM, a claim for 
retroactive increase in that pay is made here. Claim is denied. Under 
5 U.S.C. 5333, 5 C.F.R. 531.203(b), and General Accounting Office de- 
cisions appointments to grades GS-11 and above may be made at a 
rate above the minimum rate of the grade, but only with prior OPM 
approval. Since such an appointment is discretionary and not a right, 
employee may not receive a retroactive increase 
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APPOINTMENTS—Continued 

Retroactive 

Entitlement 

Law clerk to Federal judge was appointed to a grade 11 position 
although she was eligible for a grade 12 position. She seeks a retroac- 
tive appointment to the higher grade with appropriate backpay. The 
appointment may not be changed retroactively since there is no evi- 
dence of administrative error or a nondiscretionary administrative 
policy requiring that the employee be appointed to the highest grade 
for which she was eligible. There is no authority to allow the back- 
pay claim on equitable grounds 


APPROPRIATIONS 

Anti-Deficiency Act. (See APPROPRIATIONS, Deficiencies, Anti-De- 

ficiency Act) 

Augmentation 

Gifts, etc. 

Offers to the Federal Communications Commission of free exhibit 
space and appurtenant services at industry trade shows, exhibitions, 
conventions, and other similar events do not constitute “gifts” which 
it lacks authority to accept. The offers are not “gratuitous convey- 
ances or transfers of ownership in property (made) without consider- 
ation.” 25 Comp. Gen. 637 (1946). The Commission’s participation in 
such events is a drawing card which results in increased admissions 
revenues for the promoters, and thus there is adequate consideration 
for the arrangement 

Rent-free space, etc. at trade shows, etc. 

Acceptance by the Federal Communications Commission of offers 
of free exhibit space and appurtenant services at industry trade 
shows, expositions, conventions, and other similar events does not in- 
volve an “augmentation” of the Commission’s appropriations, be- 
cause no donation of funds has been made or accepted. The promot- 
ers of such events have the right to set the fees that are charged to 
exhibitors and the amount of the charge, if any, is up to the promot- 


Availability 
Air purifers (ecologizer) 

In appropriate circumstances, the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. 701 et seg., authorizes the expenditure of appro- 
priated funds for special equipment that will enable a qualified 
handicapped employee to perform his or her official duties. These cir- 
cumstances were not present in our previous decision, Matter of In- 
ternal Revenue Service, 61 Comp. Gen. 634 (1982), and the result 
therein is hereby affirmed 

Attorney fees 
Equal Access to Justice Act. (See ATTORNEYS, Fees, Equal 
Access to Justice Act, Appropriation availability) 
Calendars 
Publicity purposes 

The Forest Service may not purchase even preprinted calendars 
and pocket planners from non-General Services Administration 
(GSA) sources without first obtaining a waiver from GSA. Calendars 
and pocket planners are listed by GSA as stock items on the manda- 
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APPROPRIATIONS—Continued 
Availability—Continued 
Calendars—Continued 
Publicity purposes—Continued 
tory schedule. Under 41 C.F.R. 101-26.100-2, a waiver from GSA is 
required prior to purchasing these items from non-GSA sources. The 
contrary holding in 62 Comp. Gen. 566 (1983) will no longer be fol- 


Clothing and personal furnishings. (See CLOTHING AND PER- 
SONAL FURNISHINGS) 
Contracts 
Future needs 
Proposed Office of Federal Supply and Service (FSS), General Serv- 
ices Administration program of multiyear contracting in connection 
with Multiple Award Schedule (MAS), does not violate 31 U‘S.C. 1502 
since under FSS program, binding commitment obligating Govern- 
ment to expend funds is not made until the time of ordering MAS 
item and current appropriation, not appropriation of year MAS 
agreement entered into, is charged. 60 Comp. Gen. 219. Ruling A- 
60589, July 25, 1935, is superseded by Federal Property and Adminis- 
trative Services Act of 1949. 48 Comp. Gen. 497 and 42 Comp. Gen. 
272 are distinguished 
Expenses incident to specific purposes 
Necessary expenses 
President’s Commission on Executive Exchange may use its private 
sector participation fees maintained in OPM revolving fund de- 
scribed in 5 U.S.C. 1304(e)(1) for the costs of a word processor and 
postage machine as those expenditures are directly in furtherance of 
the statutory purposes, i.e., the costs of education, set forth in Public 
Law 97-412 
Glasses 
There is no authority for the agency to enter into an agreement 
with the employees’ labor organization to expend appropriated funds 
to purchase eyeglasses for employees who must use video terminals 
since the agency finds no safety standard relates to the employees’ 
operation of video display terminals and does not consider such oper- 
ation hazardous. Further, only certain employees need glasses to op- 
erate the terminals, and there is no evidence of an immediate benefit 
to the Government through the use of eyeglasses 
Indemnification agreements 
Determinate amount requirement 
Navy contracts for long-term lease of 18 TAKX prepositioning 
ships provide for the Navy to indemnify contractors in case of cer- 
tain contingencies, principally the loss of specified tax benefits. Be- 
cause the Government’s liability under such clauses is determinable 
in advance or, where not so determinable, may be avoided by sepa- 
rate action by the Navy, General Accounting Office does not consider 
such provisions to impose an “indefinite or potentially unlimited con- 
tingent liability” in violation of the Antideficiency Act. In addition, 
with the exception of a provision concerning additional tax liability 
for increased rental payments resulting from Government ordered 
improvements, such indemnification clauses are authorized as rea- 
sonably incidental to the TAKX program 
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APPROPRIATIONS—Continued 
Availability—Continued 


Interest and penalties 
Tax payments 
Section 6611 of the Internal Revenue Code does not require the 
payment of interest on overpayments of employer taxes by Federal 
Government agencies, since the funds are already in the hands of the 
Government. B-161457, May 9, 1978, is extended 
Medical fees 
Physical examination 
An employee, who was required to undergo a fitness-for-duty exam- 
ination and who, prior to the examination, underwent medical tests 
in the course of diagnosis and treatment, may not be reimbursed for 
the cost of these tests even though they were relied upon by the phy- 
sician administering the fitness-for-duty examination. Costs of treat- 
ment are personal to the employee. Use of the tests by the physician 
performing the fitness-for-duty examination as part of the medical 
history furnished by the employee did not result in any cost to the 
employee beyond that already incurred for treatment 
Objects other than as specified 
Prohibition 
Congress’ failure to approve fiscal year 1984 monies for the Clinch 
River Breeder Reactor Project, either specifically in appropriations 
or in legislative history, allows the Energy Department to invoke the 
provision set forth in section 4(i) of the Project justification data and 
in its contracts calling for termination when there is “insufficiency 
of project funds to permit the effective conduct of the project.” B- 
115398.33, June 23, 1977; B-164105, December 5, 1977; and B-164105, 
March 10, 1978, are distinguished 
Parking space 
Rule that appropriated funds may not be used to pay for daily 
parking costs of Federal employees in commercial facilities generally 
applies to severely disabled employees. An exception is warranted 
when the condition requires the severely disabled employee to pay 
substantially higher commercial parking costs than those generally 
paid by non-disabled employees working at the same building who 
are able to utilize less expensive facilities at a greater distance 
Where an exception to the general rule is warranted, appropriated 
funds can be used to pay the difference between the parking costs 
the severely disabled employee must pay and those generally paid by 
nondisabled Federal employees working at the same facility 
Personal furnishings, etc. for employees 
Handicapped employees 
In appropriate circumstances, the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. 701 et seg., authorizes the expenditure of appro- 
priated funds for special equipment that will enable a qualified 
handicapped employee to perform his or her official duties. These cir- 
cumstances were not present in our previous decision, Matter of In- 
ternal Revenue Service, 61 Comp. Gen. 634 (1982), and the result 
therein is hereby affirmed 
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APPROPRIATIONS—Continued 
Availability—Continued 


Personal furnishings for employees 
Glasses. (See APPROPRIATIONS, Availability, Glasses) 
Physical exercise equipment 
Purchase of physical exercise equipment to be used in mandatory 
physical conditioning program by Bureau of Reclamation firefighters 
is approved.. Equipment is not for “recreational” or “personal” use. 
Equipment is principally for benefit of Goverment and could not rea- 
sonably be supplied by firefighters themselves 
Defense Department 
Annual provision v. permanent legislation 
The provisions of 10 U.S.C. 1466(a) expressly provide that amounts 
paid into the Department of Defense Military Retirement Fund 
under that subsection are made available from annual appropria- 
tions for the pay of members of the armed forces under the jurisdic- 
tion of the Secretary of a military department 
Amounts paid into the Department of Defense Military Retirement 
Fund under 10 U.S.C. 1466(b) are made available by a permanent ap- 
propriation which that subsection establishes. Subsection (b) directs 
that “the Secretary of the Treasury shall promptly pay into the 
Fund from the General Fund of the Treasury” an amount which the 
Secretary of Defense has certified to him: 31 U.S.C. 1301(d) (formerly 


31 U.S.C. 627) permits a statute to be construed as making an appro- 
priation if it contains a specific direction to pay and.a designation of 
the funds to be used. Subsection 1466(b) makes a permanent appro- 
priation because it contains both the requisite direction and designa- 
tion. 13 Comp. Gen. 77 (1933); B-26414, Jan. 7, 1944; B-114808, Aug. 


Honduras military exercises 
Operation and maintenance funds 
Availability 

Department of Defense’s (DOD) operation and maintenance (O&M) 
appropriations may not be used to finance construction activities in 
support of joint combined exercises in Honduras, except to the extent 
that such activities fall within the specific statutory authority of 10 
U.S.C. 2805(c) (minor construction projects under $200,000) 

Facilities constructed by DOD in Honduras are not so clearly 
“minor and temporary” that they would qualify, under previous Gen- 
eral Accounting Office decisions, for funding as operational expenses 
charged to O&M appropriations 

DOD’s O&M funds may not be used for training of Honduran sol- 
diers as part of, or in preparation. for, joint combined excercises. 
Such expenses should have been financed with security assistance 


DOD’s O&M funds may not be used for the provision of civic action 
or humanitarian assistance to Honduras. DOD has no separate au- 
thority to conduct such activities except, on a reimbursable basis, 
under the Economy Act, 31 U.S.C. 1535 
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APPROPRIATIONS—Continued 
Defense Department—Continued 
Restrictions 
Labor surplus areas 
Total set-asides 
No legal authority exists to extend a Department of Defense (DOD) 
appropriations restriction on total labor surplus area set-asides to a 
General Services Administration (GSA) purchase of pliers, even 
though DOD is the major-user of the pliers, where GSA is purchasing 
the pliers with its own appropriations 
Protest. allegation that a DOD appropriations restriction Was ap- 
plied to a GSA procurement while another DOD appropriations re- 
striction was not applied and, thus, the latter restriction should have 
been, is without merit where the terms of the solicitation indicate 
that neither restriction was applied to the procurement 
Deficiencies 
Anti-Deficiency Act 
Violations 
Not established 
Navy contracts for long-term lease of 13 TAKX prepositioning 
ships provide for the Navy to indemnify contractors in case of cer- 
tain contingencies, principally the loss of specified tax benefits. Be- 
cause the Government’s liability under such clauses is determinable 
in advance or, where not so determinable, may be avoided by sepa- 
rate action by the Navy, General Accounting Office does not consider 
such provisions to impose an “indefinite or potentially unlimited con- 
tingent liability” in violation of the Antideficiency Act. In addition, 
with the exception of a provision concerning additional tax liability 
for increased rental payments resulting from Government ordered 
improvements, such indemnification clauses are authorized as rea- 
sonably incidental to the TAKX program 
Judicial, quasi-judicial awards 
Antideficiency Act violation does not occur when agency has insuf- 
ficient current appropriations to satisfy award or judgment rendered 
against it pursuant to Contract Disputes Act. Judicial or quasi-judi- 
cial judgments or awards do not involve a deficiency created by an 
administrative officer and are not viewed as violations of the Antide- 
ficiency Act 
Fiscal year 
Availability beyond 
Contracts 
Multi-year 
Proposed Office of Federal Supply and Service, General Services 
Administration program of multiyear contracting in connection with 
Multiple Award Schedule, does not violate 31, U.S.C. 1341(a\(1)(B) or 
41 U.S.C. 11, because MAS agreements do not give rise to binding 
commitments obligating the Government to expend funds unless and 
until agencies issue purchase order and agencies will not make the 
administrative determinations necessary for placing order until after 
appropriations have been made for purchases. 48 Comp. Gen. 497 and 
42 Comp. Gen. 272 are distinguished 
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APPROPRIATIONS—Continued 
Fiscal year—Continued 
Bona fide needs for obligation 
Proposed Office of Federal Supply and Service (FSS), General Serv- 
ices Administration program of multiyear contracting in connection 
with Multiple Award Schedule (MAS), does not violate 31 U.S.C. 1502 
since under FSS program, binding commitment obligating Govern- 
ment to expend. funds is not made until the time of ordering MAS 
item and current appropriation, not appropriation of year MAS 
agreement entered into, -is charged. 60 Comp. Gen. 219. Ruling A- 
60589, July 25, 1985, is superseded by Federal Property and Adminis- 
trative Services Act of 1949. 48 Comp. Gen. 497 and 42 Comp. Gen. 
272 are distinguished 
Judgments 
Agency appropriations 
Equal Access to Justice Act 
Permanent indefinite appropriation for judgments established by 
31 U.S.C. 1304 is available to pay attorney fees, except for “bad 
faith” cases, awarded under the authority of 28 U.S.C. 2412(b), as 
long as award is final and payment is not otherwise provided for. 
However, judgment appropriation is not available to pay awards 
under 28 U.S.C. 2412(d), nor “bad faith” awards under 2412(b), both 
of which must be paid from agency appropriations 
Permanent indefinite appropriation availability. (See COURTS, 
Judgments, decrees, .etc., Payment, Permanent indefinite ap- 
propriation availability) 
Labor Department 
Joint Training Partnership Act 
Obligation. (See APPROPRIATIONS, Obligation, Joint Training 
Partnership Act) 
Limitations 
Compensation 
Federal judges 
Pub. L. 97-92 effect 
Question presented is whether Federal judges are entitled to 3.5 
percent comparability pay increase in January 1984, based on the 
President’s alternative plan. Section 140 of Public Law 97-92 bars 
pay increases for Federal judges except as specifically authorized by 
Congress. Since there has been no specific congressional authoriza- 
tion, Federal judges are not entitled to a comparability increase on 
January 1, 1984, despite some legislative history implying that some 
members of the Senate believed that Federal judges would receive 
the increase 
Lump-sum 
Department of Energy 
Congress’ failure to approve fiscal year 1984 monies for the Clinch 
River Breeder Reactor Project, either specifically in appropriations 
or in legislative history, allows the Energy Department to invoke the 
provision set forth in section 4(i) of the Project justification data and 
in its contracts calling for termination when there is “insufficiency 
of project funds to premit the effective conduct of the project.” B- 
115398.33, June 23, 1977; B-164105, December 5, 1977; and B-164105, 
March 10, 1978, are distinguished 
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APPROPRIATIONS—Continued 


Necessary expenses availability. (See APPROPRIATIONS, Availabil- 
ity, Expenses incident to specific purposes, Necessary expenses) 
Obligation 
Joint Training Partnership Act 
The Department of Labor may restore deobligated withdrawn 
funds as it proposes. The Joint Training Partnership Act, 29 U.S.C. 
1501—1781, requires payments to State Governors based on formulae 
stated within the Act. Entitlements based on such statutory formulae 
may be considered as obligated under authority of 31 U.S.C. 
1501(aX5) whether or not formal recordation takes place. 31 U.S.C. 
1552(aX(2) provides authority for the Government to restore with- 
drawn funds considered as obligated under section 1501(a)(5) 
Leases 
Long-term 
Vessel charters. (See VESSELS, Charters, Long-term, Obliga- 
tional availability) 
Navy Industrial Fund 
Vessel charters. (See VESSELS, Charters, Long-term, Obliga- 
tional availability) 
Permanent indefinite 
Judgments. (See COURTS, Judgments, decrees, etc., Payment, 
Permanent indefinite appropriatica availability) 
Reimbursement 
Permanent judgment appropriation 
Contract Disputes Act awards 
Bureau of Land Management must charge current appropriations, 
rather than expired appropriation “M” account, for reimbursement 
to permanent judgment appropriation for awards and judgments paid 
pursuant to Contract Disputes Act. For purposes of reimbursement 
requirement of 41 U.S.C. 612(c), a court judgment or monetary award 
by a board of contract appeals is viewed as giving rise to a new liabil- 
ity 
Restrictions 
Compensation 
Limitations. (See APPROPRIATIONS, Limitations, Compensa- 
tion) 
Defense Department appropriations 
Applicability to GSA procurement for DOD. (See GENERAL 
SERVICES ADMINISTRATION, Services to other agencies, 
etc., Procurement, Defense Department, Applicability of 
DOD procedures, restrictions, etc.) 
What consistitutes appropriated funds 
Revolving funds 
The National Credit Union Administration (NCUA) is an inde- 
pendent agency within the executive branch of the Government. 
Hence, NCUA is an “Executive agency” within the meaning of 5 
U.S.C. 5721(1) (1976), and the entitlement of its employees to reloca- 
tion expenses is governed by 5 U.S.C. Chapter 57, subchapter IT. Fur- 
thermore, fees which are collected from Federal credit unions and de- 
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APPROPRIATIONS—Continued 
What consistitutes appropriated funds—Continued 
Revolving funds—Continued 
posited into a revolving fund for administrative and supervisory ex- 
penses of NCUA are appropriated funds which are subject to statuto- 
ry restrictions on the use of such funds 


ARCHITECTURAL BARRIERS ACT 
Compliance with standards 
Handicapped persons. (See HANDICAPPED PERSONS, Facilities, 
etc., Architectural Barriers Act, Compliance with standards 
established under Act) 


ASSIGNMENT OF CLAIMS 
Contracts 
Payments. (See CONTRACTS, Payments, Assignment) 
Generally. (See CLAIMS, Assignments) 


ATTORNEYS 
Fees 
Employee transfer expenses. (See OFFICERS AND EMPLOYEES, 
Transfers, Attorney fees) 
Equal Access to Justice Act 
Appropriation availability 
Permanent indefinite appropriation for judgments established by 
31 U.S.C. 1304 is available to pay attorney fees, except for “bad 
faith” cases, awarded under the authority of 28 U.S.C. 2412(b), as 
long as award is final and payment is not otherwise provided for. 
However, judgment appropriation is not available to pay awards 
under 28 U.S.C. 2412(d), nor “bad faith” awards under 2412(b), both 
of which must be paid from agency appropriations 
Recovery of fees, etc. incurred in pursuing bid protest 
Not authorized by Act 
Equal Access to Justice Act, 5 U.S.C. 504 (1982), does not authorize 
award of attorney’s fees to the prevailing party in a bid protest 


BANKS 
Direct Electronic Deposit Program 
Reoccurring Federal payments 
Deceased employee’s account 
Liability to Treasury Department 
Upon the death of recipients of electronically transferred Govern- 
ment civil service retirement payments, bank becomes accountable 
for all subsequent deposits into account unless it satisfies Treasury 
regulations limiting liability to payments received within 45 days of 
death. Bank failed to satisfy regulations when it did not provide 
Treasury with names and addresses of withdrawers from the de- 
ceased’s account within the times specified in the regulations 


BIDDERS 
Debarment 
Contract award eligibility 
Debarment removed 
Prior to award 
Award of a contract to a firm that was on the Consolidated List of 
Debarred, Suspended and Ineligible Contractors prior to and at the 
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BIDDERS—Continued 
Debarment—Continued 
Contract award eligibility—Continued 
Debarment removed—Continued 
Prior to award—Continued 
time of bid opening, but whose name was removed from the list prior 
to award, is proper since proper time for determining the effect of a 
suspension on a firm’s eligibility for award is at time of award 
Bid submitted by firm that was on Consolidated List of Debarred, 
Suspended and Ineligible Contractors prior to and at time of bid 
opening need not be rejected at bid opening; therefore, determination 
that there is compelling reason not to reject its bid may be made any 
time prior to award 
Submission of bids 
While Defense Acquisition Regulation 604.1(a) provides that bids 
shall not be solicited from and contract awards cannot be made to 
suspended or debarred bidders, there is no proscription against a sus- 
pended or debarred firm submitting a bid, even though it cannot re- 
ceive award unless removed from the list 
Invitation right 
Mailing list omission 
Alleged cumulative impact of failure to include on appropriated 
fund activity’s bidders mailing list a protester leasing similar items 
to nonappropriated fund activity on same base, and of an untimely, 
allegedly misclassified, Commerce Business Daily notice of the pro- 
curement which understated the quantity being procured, does not 
require reversal of agency determination not to resolicit where pro- 
tester fails to show that agency deliberately attempted to exclude it 
from competition and where, although only one bid was received, the 
agency made a significant effort to obtain competition and protester 
has failed to show that award was made at an unreasonable price. 
Distinguishes 54 Comp. Gen. 973 
Qualifications 
Definitive responsibility criteria. (See CONTRACTORS, Responsi- 
bility, Determination, Definitive responsibility criteria) 
Responsibility of contractors. (See CONTRACTORS, Responsibil- 
ity, Determination) 
Small business concerns. (See CONTRACTS, Small business con- 
cerns, Awards) 
Responsibility. (See CONTRACTORS, Responsibility) 
Responsibility v. bid responsiveness 
Designated method of performance requirement 
General Accounting Office finds that solicitation requirement for 
the bidder providing a statement of how a preference in training and 
employment of Indians would be carried out related to the bidders’ 
responsibility and need not have been completed prior to bid opening 
Unsuccessful 
Anticipated profits 
Even if claimant is wrongfully denied a contract, lost profit and 
cost of pursuing a protest are not recoverable 


BIDS 
Bonds. (See BONDS, Bid) 
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BIDS—Continued 
Buy American Act. (See BUY AMERICAN ACT) =, 
Cancellation. (See BIDS, Invitation for bids, Cancellation, After bid 
opening) 
Competitive system 
Adequacy of competition 
Failure to solicit potential bidder. (See BIDDERS, Invitation 
right) 
Advertising sufficiency. (See ADVERTISING, Sufficiency) 
Preservation of system’s integrity 
Pecuniary disadvantage to Government 
Lower price of a nonresponsive bid is irrelevant, since the possibili- 
ty of savings to the Government does not outweigh the importance of 
maintaining the integrity. of the competitive system 
Profit v. nonprofit organizations 
Where solicitation, is issued on unrestricted basis, nonprofit asso- 
ciations may compete with commercial concerns for Government con- 


Construction 
Inconsistent provisions 
General Accounting Office (GAO) finds that it was reasonable for 
the Agency to conclude, after applying general principles of insur- 
ance law, that the awardee’s typed indorsement to its fire insurance 
policy, which complied with the solicitation, took precedence over a 
printed portion of the same policy which did not comply 
Correction 
Grant-funded procurements. (See CONTRACTS, Grant-funded 
procurements, Bids, Correction) 
Evaluation 
All or none bids 
Buy American Act. (See BUY AMERICAN ACT, Domestic or for- 
eign product, All-or-none basis for award) 
Incorporation of terms by reference 
Christian doctrine 
Where Army failed to delete late bid provision in paragraph 8 of 
standard form 22 and substitute section 7-2002.2 of the Defense Ac- 
quisition Regulation, inadvertent error may not be cured under the 
“Christian Doctrine” since the Christian Doctrine does not permit 
the incorporation of mandatory provisions into an invitation for bids 
(IFB) when they have been inadvertently omitted 
Qualified bids. (See BIDS, Qualified) 
Real v. theoretical basis 
Although condition in low bid which stipulated that price adjust- 
ment would be made in the event that services of certain personnel 
were required constituted a price qualification in the nature of an es- 
calation clause, low bid may be considered in the absence of an ad- 
ministrative determination that there was a real and not merely the- 
oretical possibility that low bidder’s final price to the Government 
will exceed the price of the next acceptable bid 
Samples 
Submission of a bid sample that did not exactly reflect all features 
of the item to be provided should not have resulted in rejection of the 
bid as nonresponsive where it is unreasonable to conclude that the 





INDEX DIGEST 


BIDS—Continued 
Evaluation—Continued 
Samples—Continued 
bidder intended to qualify the bid, and the sample in fact established 
the acceptability of the offered item 
Failure to furnish prospective bidder with invitation. (See BID- 
DERS, Invitation right) 
Guarantees 
Bid guarantees 
Irrevocable letter of credit 
Acceptability 
Contracting officer properly rejected protester’s bid on certain line 
items as nonresponsive and awarded contract for those items to an- 
other bidder where “irrevocable letter of credit” submitted by pro- 
tester to comply with invitation for bids’ (IFB) bid guarantee require- 
ment is defective because letter of credit does not name protester as 
principal and, therefore, Government would not receive full and com- 
plete protection contemplated by IFB 
Although an irrevocable letter of credit in proper form may consti- 
tute an acceptable bid guarantee, it does not negate a bidder’s failure 
to sign its bid in the same fashion as does a properly executed bid 
bond because it does not require the bidder’s signature as a party to 
the instrument 
Interpretation. (See BIDS, Construction) 
Invitation for bids 
Amendments 
Acknowledgment 
Failure to acknowledge 
Waived as minor informality 
An amendment is not material, and a bidder’s failure to acknowl- 
edge receipt of the amendment thus may be waived, where the 
amendment imposes no different or additional legal obligations on 
the bidders from those imposed by the original invitation 
Failure to acknowledge 
Bid nonresponsive 
Bid must be rejected as nonresponsive where bidder fails to ac- 
knowledge material solicitation amendment 
Bid responsive 
Where an amendment merely relaxes a solicitation’s specifications, 
a bid which does not contain an acknowledgment of its receipt, and 
thus in effect represents an offer to meet the more stringent original 
requirements, is responsive 
Materiality determination 
Amendment which adds information for bidder’s knowledge, but 
merely reiterates requirements of original invitation for bids (IFB), is 
not material 
Amendment which requires contractor to perform in a different 
manner than under the initial IFB is material 
Amendment is material where the performance requirements 
added by the amendment will affect the qualify of completed struc- 
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BIDS—Continued 

Invitation for bids—Continued 

Amendments—Continued 
Late receipt 
Bidder’s risk 

Where an invitation for bids. was amended to reinstate a previous 
description of the required dimensions of the solicited product, thus 
allowing protester again to contemplate bidding; the amendment was 
easily understood; the place for receipt of bids was approximately 15- 
20 miles from protester’s office; five other bidders acknowledged the 
amendment; and the protester itself submitted a bid, then a protest 
that issuing the amendment 10 days before bid opening allowed the 
protester insufficient time to consider the amendment is denied 

Cancellation 
After bid opening 
Low bid in excess of Government estimate 

Agency’s rejection of sole responsive. bid on the basis of unreason- 
able price, resulting in cancellation of the solicitation, is proper 
when the bid price is significantly higher than either the Govern- 
ment’s estimate or prices submitted by other, albeit, ineligible bid- 


Resolicitation 
Pending protest 
Propriety 
Agency is not. prohibited fronr issuing new solicitation for same re- 
quirements after cancellation of solicitation even if there is a protest 
of the cancellation pending before General Accounting Office 


Labor stipulations. (See CONTRACTS, Labor stipulations) 
Requirements. (See BIDS, Invitation for bids, Specifications) 
Specifications 
Adequacy 
Where 11 firms submit bids in response to allegedly vague solicita- 
tion and four bidders specifically state that they had no difficulty in 
preparing fixed-price bids, General Accounting Office cannot con- 
clude that specifications inhibited competition or prevented bidders 
from preparing bids properly 
Minimum needs requirement 
Administrative determination 
Reasonableness 
Procuring agency generally must give bidders sufficient details in 
solicitation to enable them to compete intelligently and on relatively 
equal basis; specifications must be unambiguous and describe agen- 
cy’s minimum needs accurately. However, when precise estimates of 
work to be performed cannot be made, solicitation is sufficient if it 
places bidders on notice and permits them to use business judgment 
in setting prices to cover risk of being asked to provide greater 
amount or different type of services than indicated 
Responsibility v. bid responsiveness. (See BIDDERS, Responsi- 
bility v. bid responsiveness) 
Samples 
Noncompliance with specifications 
Submission of a bid sample that did not exactly reflect all features 
of the item to be provided should not have resulted in rejection of the 
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BIDS—Continued 
Invitation for bids—Continued 
Specifications—Continued 
Samples—Continued 
Noncompliance with specifications—Continued 
bid as nonresponsive where it is unreasonable to conclude that the 
bidder intended to qualify the bid, and the sample in fact established 
the acceptability of the offered item 
Training plan 
Awardee properly complied with the solicitation requirement that 
the bidders attach to their bids a proposed education program to pre- 
vent fire loss and that the cost of the proposed training program be 
included in the bid price. GAO concludes that language in awardee’s 
bid which also offered assistance in obtaining for the agency certain 
training kits from the National Fire Protection Association at the 
agency’s expense was merely informational and did not qualify the 
awardee’s bid 
Invitation furnishing requirement 
Effect of failure to receive 
Alleged cumulative impact of failure to include on appropriated 
fund activity’s bidders mailing list a protester leasing similar items 
to nonappropriated fund activity on same base, and of an untimely, 
allegedly misclassified, Commerce Business Daily notice of the pro- 
curement which understated the quantity being procured, does not 
require reversal of agency determination not to resolicit where pro- 
tester fails to show that agency deliberately attempted to exclude it 
from competition and where, although only one bid was received, the 
agency made a significant effort to obtain competition and protester 
has failed to show that award was made at an unreasonable price. 
Distinguishes 54 Comp. Gen. 973 
Late 
Mail delay evidence 
Certified mail 
A postage meter machine impression, whether imprinted by a 
postal employee, at a self-service post office, or by a private party, is 
not an acceptable “postmark” to establish the date of mailing of a 
late bid 
Mail receipt, but not envelope, postmarked 
Where IFB requires a “postmark” on both envelope and on origi- 
nal certified mail receipt and: where hand-cancellation bull’s eye 
postmark was only on receipt while envelope had United States 
Postal Service meter machine impression, agency consideration of 
bid was improper since acceptable postmark must be present on both 
the bid envelope and receipt in order to establish the date of mailing 
of a late bid 
Telegraphic modifications 
Mishandling by Government 
The protester’s late telegraphic modification was sent in accord- 
ance with the request for proposals (RFP) instructions concerning the 
transmission of telegraphic messages and received at the procuring 
agency’s message center more than 2% hours prior to closing. The 
modification should be considered because the lateness was caused by 
the procuring activity’s faulty RFP instructions 
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BIDS—Continued 
Mistakes 


Allegation after award. (See CONTRACTS, Mistakes) 
General Accounting Office 
Jurisdiction. (See GENERAL ACCOUNTING OFFICE, Jurisdic- 
tion, Contracts, Mistakes) 
Grant-funded procurements. (See CONTRACTS, Grant-funded 
procurements, Bids, Mistakes) 
Responsiveness determination 


Low bid which contained no exception on its face to the specifica- 
tion that building shall-be occupied during construction should not 
have been rejected as nonresponsive to the requirement; however, 
since low bidder and only other bidder made a mistake in not prepar- 
ing their bids on the basis of the requirement, their bids should have 
been rejected for that reason 


Verification 
Acceptance of bid unwarranted 


Where low bidder verified its bid but nevertheless admitted the bid 
was mistaken, and failed.to furnish evidence to.show that the bid 
would have been. low absent the mistake, the contracting officer’s de- 
cision not to accept the bid because of his concern about whether the 
bid actually intended would have been low was reasonable 


Nonresponsive to invitation. (See BIDS, Responsiveness) 
Options. (See CONTRACTS, Options) 
Preparation 
Costs 
Noncompensable 
Nonresponsive bid 


Claim for bid preparation costs is denied where there is no show- 
ing that Government acted arbitrarily or capriciously in rejecting 
claimant’s bid 

Qualified 

Default provisions 
Nonresponsive 


“Conditions of Sale” provision incorporated into bid which conflicts 
with, among others, a solicitation’s termination for convenience and 
default clauses renders the bid nonresponsive 

Dollar limitation 


Bid including dollar limitation on award that bidder would accept 
was improperly rejected as nonresponsive where the solicitation did 
not prohibit bidders from including limitations and the limitation did 
not alter the bidder’s obligation to perform in accordance with the 
terms and conditions of the solicitation 

Prices 
Escalation 


Although condition in low bid which stipulated that price adjust- 
ment would be made in the event that services of certain personnel 
were required constituted a price qualification in the nature of an es- 
calation clause, low bid may be considered in the absence of an ad- 
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BIDS—Continued 
Qualified—Continued 
Prices—Continued 
Escalation—Continued ‘ 

‘ministrative determination that there was a real and not merely the- 
oretical possibility that low bidder’s final price to the Government 
will exceed. the price of the next acceptable bid 

Rejection 
Nonresponsive. (See BIDS, Responsiveness) 
Propriety 
When descriptive literature, required to be submitted with a bid 
for evaluation purposes, indicates that word processing system does 
not meet mandatory requirement in the manner specified, contract- 
ing agency’s rejection of bid as nonresponsive is proper. To be respon- 
sive, bid must be an unequivocable offer to conform to specifications 
in all material respects. However, bid may not be rejected for failure 
to meet unstated or ambiguously defined requirements 
Responsiveness 
Bid guarantee requirement 
Contracting officer properly rejected protester’s bid on certain line 
items as nonresponsive and awarded contract for those items to an- 
other bidder where “irrevocable letter of credit” submitted by pro- 
tester to comply with invitation for bids’ (IFB) bid guarantee require- 
ment is defective because letter of credit does not name protester as 
principal and, therefore, Government would not receive full and com- 
plete protection contemplated by IFB 
Concept 
Not applicable to negotiated procurements 
The concept of responsiveness, which applies to bids submitted in 
formally advertised procurements, is not directly applicable to pro- 
posals submitted in a negotiated procurement which are initially de- 
termined to be technically acceptable 
Descriptive literature 
Clarification of preprinted literature 
Bid responsive 
When descriptive literature, preprinted for use in promoting sales 
to the public, indicates that specifications are subject to change, bid 
need not be rejected as nonresponsive if there are other indications 
in the bid itself that the bidder intends to comply with Government 
specifications. However, successful completion of a live test demon- 
stration 3 weeks after bid opening cannot be used as evidence of 
intent to comply, since responsiveness must be determined at bid 
opening 
Indication that item offered failed to meet specifications 
When descriptive literature, required to be submitted with a bid 
for evaluation purposes, indicates that word processing system does 
not meet mandatory requirement in the. manner specified, contract- 
ing agency’s rejection of bid as nonresponsive is proper. To be respon- 
sive, bid must be an unequivocable offer to conform to specifications 
in all material respects. However, bid may not be rejected for failure 
to meet unstated or ambiguously defined requirements 
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BIDS—Continued 
Responsiveness—Continued 
Determination 
On basis of bid as submitted at bid opening 
Defect in a bid bond may not be waived as a minor informality or 
corrected after bid opening, regardless of the bidder’s intent and abil- 
ity to perform. A bid bond is material, and where a bidder supplies a 
defective bond, the bid itself is defective and must be rejected as non- 
responsive. Responsiveness must be established at time of opening 
and is not affected by a later offer to cure 
Discount information 
Bid containing 1% percent ‘interest charge for payments made 
after 30 days was properly rejected as nonresponsive to solicitation 
made subject to the Prompt Payment Act,-31 U.S.C. 3902 (1982), since 
such condition makes bid, at best, ambiguous as to price 
Exceptions taken to invitation terms 
When a bid bond submitted on commercial form includes 90-day 
limit on time for Government’s filing claim, bond is defective and bid 
must be rejected as nonresponsive. Standard-Form 24, usually used 
for bid bonds, imposes no limit on the time for filing a claim, and the 
Government would have 6 years to do so under the general statute of 
limitations 
Failure to acknowledge amendment. (See BIDS, Invitation for 
bids, Amendments, Failure to acknowledge) 
Failure to furnish something required 
Prices 
Mere acknowledgment of receipt of amendment that adds option 
work, the prices of which are to be evaluated for award, is not suffi- 
cient to constitute a bid for the additional work. Bid that does not 
include prices for the option work therefore is properly rejected as 
nonresponsive, even though the cost of the option work is less than 1 
percent of the total contract price. Furthermore, bidder’s subsequent 
offer to perform option work at*no charge does not make bid respon- 
sive, since responsiveness must be determined at bid opening 
Insurance coverage 
Bid on solicitation for insurance coverage was responsive even 
though awardee’s fire insurance policy provided for loss payment 
only after the property is repaired or replaced, since the solicitation 
language which the protester claims the awardee’s policy violated 
pertained only to the time of setting the value of the damage or de- 
stroyed property, not to the time of payment of any fire loss or 
NNR NINBNNN asic fp ida thio nets sun nes GUTS 805s 4 OMEN Radel thosbed ibs edtivsbaeevoksoes 
Low price of bid not a factor 
Lower price of a nonresponsive bid is irrelevant, since the possibili- 
ty of savings to the Government does not outweigh the importance of 
maintaining the integrity of the competitive system 
Responsiveness v. bidder responsibility 
Assertion that bidder cannot meet solicitation requirement of nor- 
mally engaging in production of equipment to be purchased is differ- 
ent from general assertion that bidder is not capable of producing 
MN TRIN Sos shih pp eRe wa PEEL Sitcc a ee A eBea scents Le aewecsgutd deoeeeedetbescBeartscaduatin 
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BIDS—Continued 
Responsiveness—Continued 
Sample requirement 
Submission of a bid sample that did not exactly reflect all features 
of the item of be provided should not have resulted in rejection of the 
bid as nonresponsive where it is unreasonable to conclude that the 
bidder intended to qualify the bid, and the sample in fact established 
the acceptability of the offered item 
Test to determine 
Unqualified offer to meet all solicitation terms 
Low bid which contained no exception on its face to the specifica- 
tion that building shall be occupied during construction should not 
have been rejected as nonresponsive to the requirement; however, 
since low bidder and only other bidder made a mistake in not prepar- 
ing their bids on the basis of the requirement, their bids should have 
been rejected for that reason 
Training plan 
Awardee properly complied with the solicitation requirement that 
the bidders attach to their bids a proposed education program to pre- 
vent fire loss and that the cost of the proposed training program be 
included in the bid price. GAO concludes that language in awardee’s 
bid which also offered assistance in obtaining for the agency certain 
training kits from the National Fire Protection Association at the 
agency’s expense was merely informational and did not qualify the 
awardee’s bid 
Waiver of requirement 
A contracting officer is without authority to make a nonresponsive 
bid responsive by waiver or deletion of a condition affecting price 
Signature 
Bid unsigned. (See BIDS, Unsigned) 
Unsigned 
Irrevocable letter of credit as substitute 
Although an irrrevocable letter of credit in proper form may con- 
stitute an acceptable bid guarantee, it does not negate a bidder’s fail- 
ure to sign its bid in the same fashion as does a properly executed 
bid bond because it does not require the bidder’s signature as a party 
to the instrument 
Waiver 
A bidder’s failure to sign its bid may be waived as a minor infor- 
mality when the bid is accompanied by other documents bearing the 
bidder’s signature, such as a properly executed bid bond, which clear- 
ly evidence the bidder’s intent to be bound by its submitted bid 


BOARDS, COMMITTEES, AND COMMISSIONS 
President’s Commission on Executive Exchange. (See PRESIDENT’S 
EXECUTIVE EXCHANGE PROGRAM, President’s Commission 
on Executive Exchange) 
BONDS 
Bid 
Defective. (See BONDS, Bid, Deficiencies) 
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BONDS—Continued 
Bid—Continued 
Deficiencies 
Power of attorney authority 
The contracting officer in a combined sealed bid-auction timber 
sale, where only firms that submit acceptable sealed bids can partici- 
pate in the subsequent oral auction, did not act unreasonably in ex- 
cluding a bidder who submitted a defective bid bond with its sealed 
bid. While the officer could have delayed the oral auction to permit 
the firm to cure the defect, the firm never asked for a delay or sug- 
gested that it could cure in any reasonable time period 
Waiver 
Defect in a bid bond may not be waived as a minor informality or 
corrected after bid opening, regardless of the bidder’s intent and abil- 
ity to perform. A bid bond is material, and where a bidder supplies a 
defective bond, the bid itself is defective and must be rejected as non- 
responsive. Responsiveness must be established at time of opening 
and is not affected by a later offer to cure 
Discrepancy between bid and bid bond 
Bid nonresponsive 
When a bid is submitted in the name of a corporation, but a bid 
bond is in the name of a joint venture consisting of the corporation 
and its president in his individual capacity, the bid bond is material- 
ly deficient, and the bid must be rejected as nonresponsive 
Form variances 
When a bid bond submitted on commercial form includes 90-day 
limit on time for Government’s filing claim, bond is defective and bid 
must be rejected as nonresponsive. Standard Form 24, usually used 
for bid bonds, imposes no limit on the time for filing a claim, and the 
Government would have 6 years to do so under the general statute of 
limitations 
Use of a commercial form for a bid bond is not per se objectionable; 
sufficiency is judged by whether the form represents a significant de- 


parture from the rights and obligations of the parties set forth in 
Standard Form 24 


Joint ventures 
Bond principal and bidder discrepancy 
Under surety law, no one incurs a liability to pay the debts or to 
perform the duty of another unless he expressly agrees to be bound, 
and a surety under a bond in the name of several principals is not 
liable for the default of one of them. Therefore, General Accounting 
Office consistently has held that a bid bond naming a principal dif- 
ferent from the nominal bidder is deficient, and the defect generally 
may not be waived as a minor informality 
Payment 
Miller Act coverage 
Failure to furnish 
Payment of withheld contract funds should not be made except 
pursuant to an agreement by the parties or pursuant to an order by 
a court of competent jurisdiction where contracting officer failed to 
insure that a valid Miller Act payment bond was furnished by the 
contractor, the contractor has not fully paid its subcontractors, and 
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BONDS—Continued 
Payment—Continued 
Miller Act coverage—Continued 
Failure to furnish—Continued 
where the relative rights of the parties competing for the (limited) 
funds remain unclear 
Surety 
Liability, obligations, etc. 
Payment to subcontractors 
Recovery from withheld contract funds 
Payment of withheld contract funds that are claimed by the con- 
tractor’s payment bond surety, which, pursuant to its obligation, paid 
an amount to subcontractors in excess of the amount remaining to be 
paid under the contract, may be made to the surety. Contractor’s 
debts to its subcontractors on a different contract do not impact on 
this result because subcontractors do not have privity with the gov- 
ernment 


BUY AMERICAN ACT 
Buy American Certificate 
Left blank 
The awardee did not correctly fill out its Buy American Act certifi- 
cation to certify that its offered items were participating country end 
products. However, the items offered could be identified as partici- 
pating country end products elsewhere in the offer and by reference 
to other sources. Therefore, the awardee’s offer was eligible for for- 
eign qualifying country status and was correctly evaluated on an 
equal basis with an offer of domestic end product 
Domestic or foreign product 
All-or-none basis for award 
Effect 
Solicitation’s all-or-none basis for award does not make the protest- 
er’s bid on certain line items a domestic bid for those items under 
the Buy American Act (41 U.S.C. 10a-d (1982)). An all-or-none bid 
cannot be used to characterize bid items clearly foreign as domestic 
on the ground that those bid items represent less than 50 percent of 
the total bid 
Price differential 
Application propriety 
General Accounting Office finds that agency unreasonably applied 
Buy American Act differential to certain line items as integrated 
units when solicitation indicated that integrated units were com- 
posed of different line items. Protest is sustained because applying 
differential as indicated by solicitation would have. made the protest- 
er the low evaluated bidder 
In negotiated procurements, an award to a firm offering a foreign 
product at higher price can be made if the foreign offer is evaluated 
as the best offer considering the combination of price, the Buy Amer- 
ican Act price differential, and technical approach 
CARRIERS 
Public - property loss and damage. (See PROPERTY, Public, 
Damage, loss, etc.) 
Transportation matters. (See TRANSPORTATION, Carriers) 
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CHECKS 
Delivery 
Banks 
Reoccurring Federal payments 
Electronic transfer. (See TREASURY DEPARTMENT, Direct 
Electronic Deposit Program) 
Duplicate. (See CHECKS, Substitute) 
Issuance 
Reissuance. (See CHECKS, Substitute) 
Nonreceipt 
Reissuance. (See CHECKS, Substitute) 
Substitute 
Replacement of lost or stolen checks 
Waiting period requirement 
General Accounting Office agrees with Army that 3-day waiting 
period for issuance of duplicate checks is satisfactory in most cases. 
Modifies 62 Comp. Gen. 91 (1982) and 62 Comp. Gen. 476 (1983) 


CLAIMS 
Assignments 
Assignment of Claims Act 
Notice requirements 
Noncompliance 
The Assignment of Claims Act requires, for the Government’s pro- 
tection, that the assignee file written notices of the assignment with 


the contracting officer and the disbursing officer designated to make 
payment. Where the assignee notified the contracting officer but 
failed to notify the disbursing officer, who had no other reason to 
know of the assignment, and the disbursing officer then paid the as- 
signor, the assignee’s claim for a second payment is denied 
Contracts. (See CONTRACTS, Payments, Assignments) 
Reporting to Congress 
Meritorious Claims Act 
Reporting not warranted 
Employee transferred to new duty station and contracted to pur- 
chase residence there. When agency delayed establishment of new 
office at this duty station, employee, due to uncertainty of the situa- 
tion, chose to forfeit deposit on residence. Since agency delay appears 
to be the proximate cause of forfeiture, the deposit may be claimed 
as a miscellaneous relocation expense. The claim is not so unusual or 
extraordinary as to warrant consideration as a meritorious claim 
Statutes of limitation. (See STATUTES OF LIMITATION, Claims) 
Transportation 
Evidence 
Household effects 
Where the claimant questions the allegation of the agency that the 
weights set forth in the Joint Military/Industry Table of Weights are 
net weights but presents no evidence, the claimant has failed to sus- 
tain the burden to furnish evidence to establish its claim 
Measure of damages. (See TRANSPORTATION, Household ef- 
fects, Damage, loss, etc., Measure of damages) 
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CLAIMS—Continued 

Transportation—Continued 

- Loss.and damage claims 

Under the Interstate Commerce Act, a shipper can file a claim for 
damage to transported goods against either the originating or the de- 
livering carrier, irrespective of which one had the goods when they 
were damaged; the carrier paying the claim then has the right to 
pursue recovery.from the responsible carrier 

Liability determination 

A shipper establishes a prima facie case of carrier liability for 
damaged goods when the shipper establishes that the goods were ten- 
dered in good condition and were received from the carrier in dam- 
aged condition. The fact that the consignee’s delivery receipt does not 
note the damage does not in itself overcome the presumption of car- 
rier liability, since the terms of a delivery receipt may be varied or 
explained as the actual facts become known 

The fact that a carrier claimed responsible for damage to trans- 
ported engines was unable to inspect the damage fully because the 
carrier delayed inspection until after the engines, which were priori- 
ty items, were repaired and mounted, so that the carrier could only 
inspect the damaged parts, does’ not affect the shipper’s prima facie 
case of carrier liability ; 

Where the record shows the existence of preexisting damage and 
lacks evidence of greater or different damage, the common carrier 
has not been. shown to be liable for damage in transit. 


CLOTHING AND PERSONAL FURNISHINGS 

Special clothing and equipment 

Government property requirement 

There is no authority for the agency to enter into-an agreement 
with the employees’ labor organization to expend appropriated funds 
to purchase eyeglasses for employees who must use video terminals 
since the agency finds no safety standard relates to the employees’ 
operation of video display terminals and does not consider such oper- 
ation hazardous. Further, only certain employees need glasses to op- 
erate the terminals, and there is no evidence of an immediate benefit 
to the Government through the use of eyeglasses 

Protective clothing 
Parkas 

The Office of Surface Mining (OSM), Department of Interior, may 
furnish down-filled parkas to employees temporarily” assigned to 
Alaska or the high country of the Western States during the winter 
months under authority of section 19 of the Occupational Safety and 
Health Act of 1970 since it has ‘been ‘administratively determined 
that the parkas are required as personal protective equipment for 
work to be performed under extreme weather conditions 

Purchase by the Office of Surface Mining (OSM), Department of In- 
terior, of down-filled. parkas for employees temporarily assigned to 
Alaska or the high country of the Western States during the winter 
months is also authorized under 5 U.S.C. 7903. The purchase meets 
the three-pronged test set forth in General Accounting Office deci- 
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CLOTHING AND PERSONAL FURNISHINGS—Continued 

Special clothing and equipment—Continued 

Reimbursement criteria 

In appropriate circumstances, the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. 701 et seg., authorizes the expenditure of appro- 
priated funds for special equipment that will enable a qualified 
handicapped employee to perform his or her official duties. These cir- 
cumstances were not present in our previous decision, Matter of In- 
ternal Revenue Service, 61 Comp. Gen. 634 (1982), and the result 
therein is hereby affirmed 

There is no authority for the agency to enter into an agreement 
with the employees’ labor organization to expend appropriated funds 
to purchase eyeglasses for employees who must use video terminals 
since the agency finds no safety standard relates to the employees’ 
operation of video display terminals and does not consider such oper- 
ation hazardous. Further, only certain employees need glasses to op- 
erate the terminals, and there is no evidence of an immediate benefit 
to the Government through the use of eyeglasses 


COMMERCE BUSINESS DAILY 


Advertising procurements, ete. (See ADVERTISING, Commerce 
Business Daily) 


COMPENSATION 
Additional 
Night work. (See COMPENSATION, Night work) 
Backpay 
Removals, suspensions, etc. 
Deductions from backpay. (See COMPENSATION, Removals, 
suspensions, etc., Deductions from backpay) 
Generally. (See COMPENSATION, Removals, suspensions, etc., 
Backpay) 
Retroactive promotions 
Claim denied 
Law clerk to Federal judge was appointed to a grade 11 position 
although she was eligible for a grade 12 position. She seeks a retroac- 
tive appointment to the higher grade with appropriate backpay. The 
appointment may not be changed retroactively since there is no evi- 
dence of administrative error or a nondiscretionary administrative 
policy requiring that the employee be appointed to the highest grade 
for which she was eligible. There is no authority to allow the back- 
pay claim on equitable grounds 
Double 
Concurrent military retired and civilian service pay 
Reduction in retired pay 
Failure to comply with requirement 
The Board of Governors of the Federal Reserve System is author- 
ized to appoint its employees and fix their compensation without 
regard to the civil service laws, and those employees are paid from 
sources other than appropriated funds. Nevertheless, the Board per- 
forms a governmental function and is an establishment of the Feder- 
al Government. Hence, a retired Army officer who obtained civilian 
employment with the Board was subject to reductions in his military 
retired pay under the dual compensation restrictions which are cur- 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Reduction in retired pay—Continued 
Failure to comply with requirement—Continued 
rently prescribed by statute and which apply to all military retirees 
who hold civilian positions in the Government 
An Army officer is liable to refund overpayments of military re- 
tired pay he received when that pay was not properly reduced under 
the dual compensation laws on account of his civilian Government 
employment. However, he is eligible to apply for a waiver of his in- 
debtedness under the statute which authorizes the Comptroller Gen- 
eral to waive the collection of overpayments of military pay and al- 
lowances 
Dual. (See COMPENSATION, Double) 
Judges 
Federal. (See COURTS, Judges, Compensation) 
Military pay. (See PAY) 
Night work 
Regularly scheduled night duty 
Duty of particular employee requirement 
Intermittent overtime 
Night. differential under 5 U.S.C. 5545(a) may not be paid to em- 
ployees who worked occasional overtime at night during a regularly 
scheduled tour of duty, but not their own, on or after Feb. 28, 1983. 
Effective that date, regulations implementing 5 U.S.C. 5545(a) limit 
the payment of night differential for “regularly scheduled” work to 
nightwork performed by an employee during his own regularly 
scheduled administrative workweek 
Not necessarily that of particular employee 
Intermittent overtime 
Night differential under 5 U.S.C. 5545(a), as interpreted by deci- 
sions of this. Office, may be paid to employees who worked overtime 
at night during a regularly scheduled tour of duty, but not their own, 
prior to Feb. 28, 1983.-Implementing regulations effective on that 
date which limit the payment of night differential for “regularly 
scheduled” work to nightwork performed during an employee’s own 
regularly scheduled administrative workweek will not be applied ret- 
roactively since, in the absence of obvious error, regulations may be 
amended to increase or decrease rights on only a prospective basis 
Overtime 
Fair Labor Standards Act 
Early reporting and/or delayed departure 
Uniform: change 
Four Air Force employees claimed .overtime compensation under 
the Fair Labor Standards Act (FLSA), but the Air Force denied pay- 
ment in view of our prior decision denying the overtime claims of 
these employees. B-205219, March 15, 1982. However, in our prior de- 
cision, we considered and denied the employees’ claims only under 
Title 5, United States Code. Thus, our prior decision does not bar the 
employees’ entitlement to FLSA overtime. B-205219; March 15, 1982, 
clarified 
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COMPENSATION—Continued 
Overtime—Continued 
Firefighting 
Fair Labor Standards Act 
Military leave 
National Guard training 
Decisions in Overtime Compensation for Firefighters, 62 Comp. Gen. 
216 and Gipson, B-208831, April 15, 1983, held that where a firefight- 
er’s overtime compensation under the Fair Labor Standards Act is 
reduced as a result of court leave or military leave, the firefighter is 
entitled to receive the same amount of compensation as he would 
normally receive for this regularly scheduled tour of duty in a bi- 
weekly work period. The decisions in Firefighters and Gipson are ret- 
roactively effective since they involve an original construction by 
this Office of the court leave and military leave provisions. 5 U.S.C. 
6322 and 6323 
Night work. (See COMPENSATION, Night work) 
Premium pay 
Sunday work regularly scheduled. (See COMPENSATION, Pre- 
mium pay, Sunday work regularly scheduled) 
Part-time employees 
Holiday pay 
in lieu of holidays 
Part-time employees are not covered by 5 U.S.C. 6103(b) and Exec- 
utive Order 11582 which authorize designated and in lieu of holidays 
for full-time employees when an actual holiday falls on an employ- 
ee’s nonworkday. However, agencies have discretion to grant part- 
time employees administrative leave for these holidays 
Periodic step-increases 
Waiting period commencement 
Repromotion 
During period of pay retention 
A General Schedule employee was reduced in grade when he exer- 
cised his right under 10 U.S.C. 1586 (1976 & Supp. IV 1980) to return 
to a position in the United States following overseas duty. In accord- 
ance with 10 U.S.C. 1586, as implemented by Department of Defense 
Instruction 1404.8 (April 10, 1968), the employee was afforded pay re- 
tention under 5 U.S.C. 5363 (Supp. IV 1980). The employee’s subse- 
quent repromotion to his former grade and step commenced a new 
waiting period for within-grade increases, since the constructive in- 
crease in pay which occurs upon repromotion during a period of pay 
retention is an “equivalent increase” under 5 U.S.C. 5335(a) (1976 & 
Supp. IV 1980); 5 C.F.R. 531.403 (1982). 62 Comp. Gen. 151 is reversed 
based on new information furnished 
Premium pay 
Night work. (See COMPENSATION, Night work) 
Sunday work regularly scheduled 
Not overtime duty 
Employees who performed work on Sundays in addition to their 
basic 40-hour workweeks and who were paid overtime compensation 
for the additional hours are not entitled to premium pay under 5 
U.S.C. 5546(a), which authorizes such pay only for nonovertime hours 
worked on Sundays 
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COMPENSATION—Continued 


Rates 
New appointee 
Minimum rate of grade requirement 


Employee of EEOC was hired with the understanding she would be 
appointed at step 3 of grade GS-14. After actual appointment at min- 
imum step of that grade, it was discovered that prior approval of the 
higher rate was not obtained from the Office of Personnel Manage- 
ment (OPM), due to administrative oversight. Upon subsequent, but 
prospective, approval of higher step placement by OPM, a claim for 
retroactive increase in that pay is made here. Claim is denied. Under 
5 U.S.C. 5333, 5 C.F.R. 531.208(b), and General Accounting Office de- 
cisions appointments to grades GS-11 and above may be made at a 
rate above the minimum rate of the grade, but only with prior OPM 
approval. Since such an appointment is discretionary and not a right, 
employee may not receive a retroactive increase 


Removals, suspensions, etc. 
Backpay 
Availability of employee to work 
An applicant was not selected for a teaching position at West Point 
Elementary School and filed a discrimination complaint with the 
Equal Employment Opportunity Commission. The Commission or- 
dered the Army to offer her employment with backpay and, if she 


declined employment, the pay she would have received from Septem- 
ber of 1979 until the date the offer was made. The applicant is enti- 
tled to the full amount of her claim because, according to the appli- 
cable regulations, she was available for the position during the entire 
period even through she accompanied her husband, a military offi- 
cer, on a tour of duty in Korea for part of the period 


Deductions. (See COMPENSATION, Removals, suspensions, etc., 
Deductions from backpay) 
Interest. (See INTEREST, Backpay) 
Involuntary leave 
Pending appeal to Merit Systems Protection Board 


Agency appealed a CSC initial rejection of their disability retire- 
ment application, and won. The employee, in turn, appealed retire- 
ment action to the MSPB. Pending outcome, employee was continued 
in a non-pay status. Claim for backpay (5 U.S.C. 5596), asserted be- 
cause MSPB overturned retirement approval, is denied. Once disabil- 
ity retirement application is approved, it is appropriate for agency to 
retire employee then, and no basis exists for employee to assert con- 
tinuing employment rights thereafter. Fact that MSPB overturned 
CSC retirement approval did not make agency action continuing em- 
ployee in non-pay status pending appeal outcome improper or un- 
justified 


Sick 
Employee was placed in an involuntary leave status pending Civil 


Service Commission (CSC) approval of agency-initiated disability re- 
tirement application based on orthopedic examinations, including 
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COMPENSATION—Continued 
Removals, suspensions, etc.—Continued 
Backpay—Continued 
Involuntary leave—Continued 
Sick—Continued 
one performed by employee’s own physician, all of which found her 
physically incapacitated to perform assigned nursing duties. Even 
though the application for disability retirement was ultimately 
denied by the Merit Systems Protection Board (MSPB), her claim for 
backpay is denied. The issue before the MSPB was whether the ear- 
lier determined physical incapacity was sufficient to support disabil- 
ity retirement. While it was determined that retirement criteria 
were not met, the validity of the earlier medical findings was not 
questioned. Therefore, placement of employee on involuntary leave 
was not unwarranted or unjustified 
Employee was placed on involuntary sick leave after an agency 
physician found there were limiting conditions to the employee’s con- 
tinued employment in his assigned position. Claim for backpay and 
recredit of sick leave is denied since agency may place an employee 
on involuntary sick leave when medical evidence indicates that he is 
incapacitated for performance of his assigned duties 
Deductions from backpay 
Outside earnings 
Travel expenses from outside earnings 
Employee of Department of Labor who successfully appealed his 
removal before Merit Systems Protection Board (MSPB) contests the 
resulting backpay award. He contends he is entitled to interest on 
the backpay, deduction of employment expenses from wages earned 
during period of removal, and that the agency’s computation results 
in double taxation. Neither the Back Pay Act, 5 U.S.C. 5596 (Supp. 
III, 1979), nor any other authority provides for payment of interest or 
deduction of employee’s personal expenses. We find no evidence in 
the record of double taxation or other objectionable computation by 
agency 
Unemployment compensation 
The Commissioner of Customs asks whether unemployment com- 
pensation paid by a State to a Federal civilian employee during a 
period of wrongful separation may be deducted from a subsequent 
backpay award under 5 U.S.C. 5596. Under the law providing Unem- 
ployment Compensation for Federal Employees (5 U.S.C. 8501, et seq.) 
and Department of Labor regulations (20 C.F.R. Part 609), overpay- 
ments of unemployment compensation are to be determined and re- 
covered under the applicable State’s law. Since unemployment com- 
pensation received from a State by a Federal employee during a 
period of wrongful separation may be required to be refunded to the 
State, no deduction should be made from the backpay award 
Within-grade increases. (See COMPENSATION, Periodic step-in- 
creases) 
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CONFLICT OF INTEREST STATUTES 

Contracts 

Enforcement of standards of conduct 
Agency responsibility 

Protest is sustained where agency’s rejection of a proposal based 
on an alleged conflict of interest was unreasonable. Although the 
protester proposed to hire an employee of the agency and the em- 
ployee accompanied the firm during its negotiations with the agency, 
the employee did not participate in the negotiations and there is no 
evidence that he exerted any improper influence on behalf of. the 
protester. Since the protester has a substantial chance for award but 
for the agency’s improper action, proposal preparation costs are rec- 
ommended 


CONSTITUTIONALITY 
Administrative actions 
Procurement matters 
Due process right 
Interest in having bid protest considered is not of such a nature as 
to entitle bidder to “due process” hearing 


CONSULTANTS. (See EXPERTS AND CONSULTANTS) 


CONTRACT DISPUTES ACT OF 1978 
General Accounting Office jurisdiction 
Resolution of contract disputes or claims. (See GENERAL AC- 
COUNTING OFFICE, Jurisdiction, Contracts, Disputes, Con- 


tract. Disputes Act of 1978) 


CONTRACTORS 
Debarment. (See BIDDERS, Debarment) 
Responsibility 
Contracting officer’s affirmative determination accepted. (See 
CONTRACTORS, Responsibility, Review by GAO, Affirma- 
tive finding accepted) 
Determination 
Definitive responsibility criteria 
What constitutes 
Protest contending that contracting agency. misapplied definitive 
responsibility criteria (travel time requirement) is denied where con- 
tracting officer has objective evidence favorable to awardee (2 of 3 
trips made in’required time) to support the responsibility determina- 


Review by GAO 
Affirmative finding accepted 

Allegation that unrealistically low bid is due to failure to under- 
stand what may be required under contract involves bidder responsi- 
bility and, if agency makes affirmative determination, GAO will not 
generally review it 

Protest against the ability of the awardee to meet the contract’s 
delivery schedule raises a challenge to the contracting officer’s af- 
firmative determination of the awardee’s responsibility, which Gen- 
eral Accounting Office will not review since the solicitation con- 
tained no definitive responsibility criteria and there has been no 
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CONTRACTORS—Continued 

Responsibility—Continued 

Determination—Continued 
Review by GAO—Continued 
Affirmative finding accepted—Continued 

showing of possible fraud or bad faith on the part of the procuring 
officials 

General Accounting Office will only review contracting agency’s af- 
firmative: determinations of responsibility where there is a showing 
of fraud on the part of the contracting agency, or where there are 
allegations that definitive responsibility criteria have been misap- 
plied 

To the extent that the protester is arguing that the awardee 
cannot perform the contract in accordance with all its terms, this al- 
legation involves a matter of the awardee’s responsibility. This Office 
will not review an affirmative determination of responsibility unless 
the protester shows possible fraud on the part of contracting officials 
or alleges that the solicitation contains definitive responsibility crite- 
ria.which have been misapplied 

Small business concerns. (See CONTRACTS, Small business con- 
cerns, Awards, Responsibility determination) 


CONTRACTS 
Administration 
Protests. (See CONTRACTS, Protests, Contract administration, 
Not for resolution by GAO) 
Amounts 
Estimates 
Validity 
Where agency solicits bids for a requirements contract on the basis 
of estimated quantity, estimate in solicitation should be based on the 
best information available and present a reasonably accurate repre- 
sentation of the agency’s anticipated needs. Protest that providing es- 
timated total square footage of major floor finishing required, instead 
of estimate of square footage of each of three different types of floor 
finishing to be performed is defective, is denied where protester has 
not established that the more general estimate is not based on best 
information available 
Indefinite 
What constitutes 
Defense Acquisition Regulation governing indefinite quantity con- 
tracts does not apply to invitation for bids which contemplates firm, 
fixed-price contract 
Architect, engineering, etc. services 
Procurement practices 
Evaluation of competitors 
Application of stated criteria 
Prior architect-engineering contracts 
It is not improper for an architect-engineer (A-E) evaluation board 
to rely solely upon the information in the qualifications statements 
and performance data (Standard Forms 254 and 255) required to be 
submitted by A-E firms in determining with which firms discussions 
will be held 
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CONTRACTS—Continued 
Architect, engineering, etc. services—Continued 
Procurement practices—Continued 
Evaluation of competitors—Continued 
Evaluation board 
In view of the language of relevant regulations and the nature of 
the work to be performed under the contract, procuring agency did 
not abuse its discretion by convening an architect-engineer evalua- 
tion board, none of whose members was an architect or an engineer. 
In any event, the protester had no substantial chance for award in 
view of serious deficiencies in regards to its staff 
Authority 
Agency Director 
Where statute vests authority in agency Director to award con- 
tracts, Director may exercise his contracting authority over lower 
level contracting officials and make the award selection wherever he 
believes that such action will further the agency’s statutory func- 


Although decision of agency Director acting as a selection official 
must be consistent with the solicitation’s evaluation criteria and re- 
quirements and must have a rational basis, such official is not bound 
by recommendations of an evaluation board even though such board 
may be composed of working level officials who normally have the 
technical expertise required for technical evaluations 

Awards 

Aggregate basis. (See CONTRACTS, Awards, Separable or aggre- 
gate) ; 
Cancellation 
Erroneous awards 
Bid evaluation error 

Where, before contract performance has begun, the agency discov- 
ers ‘that because of its error in addition of the quotations received the 
contract had not been awarded to the low offeror, cancellation and 
re-award to the low offeror is proper since, in the absence of substan- 
tial reasons showing that it is not in the best interest of the Govern- 
ment to do so, the preservation of the integrity of the competitive pro- 
curement system requires such corrective action 

Erroneous 
Effect on subsequent actions 

Improper award in one or more procurements does not justify repe- 

tition of the same error in subsequent procurements 
Foreign firm awardee 
Propriety of award 

In negotiated procurements,-an award to a firm offering a foreign 
product at higher price can be made if theforeign offer is evaluated 
as the best offer considering the combination of price, the Buy Amer- 
ican. Act price differential, and technical approach 

Improper. (See CONTRACTS, Awards, Erroneous) 
Negotiated contracts. (See CONTRACTS, Negotiation, Awards) 
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CONTRACTS—Continued 
Awards—Continued 
Separable or aggregate 
Single award 
Propriety 
Agency is not required to separately purchase services where the 
agency’s overall needs can be most effectively provided through a 
“total package” procurement approach involving award of the total 
requirement to one prime contractor in view of the relatively small 
size of the agency’s contracting staff 
Small business concerns. (See CONTRACTS, Small business con- 
cerns, Awards) 
Bid procedures. (See BIDS) 
Brand name or equal 
Requests for quotations. (See CONTRACTS, Requests. for quota- 
tions, Specifications, Brand name or equal) 
Buy American Act. (See BUY AMERICAN ACT) 
Cancellation 
Awards. (See CONTRACTS, Awards, Cancellation) 
Clauses 
Incorporation by reference 
Invitation for bids. (See BIDS, Evaluation, Incorporation of 
terms by reference) 
Conflicts of interest prohibitions 
Negotiated contracts. (See CONTRACTS, Negotiation, Conflict of 
interest prohibitions) 
Consideration 
Rule 
Contract will not fail for lack of mutuality of obligation where both 
parties to the contract have made a promise to perform 
Contract Disputes Act of 1978 
General Accounting Office jurisdiction. (See GENERAL AC- 
COUNTING OFFICE, Jurisdiction, Contracts, Disputes, Con- 
tract Disputes Act of 1978) 
Discounts 
Prompt payment 
Delay in making 
Caused by Government 
Although the Treasury Department’s negligence caused another 
department of the Government to improperly take a prompt pay- 
ment discount, as there was no contractual relationship between the 
Treasury Department and Government contractor, and the Federal 
Tort Claim Act does not apply to claims arising from the fiscal oper- 
ations of the Treasury, the contractor can recover only from the Gov- 
ernment agency with whom it had a contractual relationship, and 
not the Treasury Department 
Evaluation 
Negotiated procurements. (See CONTRACTS, Negotiation, Offers 
or proposals, Evaluation) 
Federal Supply Schedule 
Failure to use 
The Forest Service may not purchase even preprinted calendars 
and pocket planners from non-General Services Administration 
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CONTRACTS—Continued 
Federal Supply Schedule—Continued 
Failure to use—Continued 
(GSA) sources without first obtaining a waiver from GSA. Calendars 
and pocket planners are listed by GSA as stock items on the manda- 
tory schedule. Under 41 C.F.R. 101-26.100-2, a waiver from GSA is 
required prior to purchasing these items from non-GSA sources. The 
contrary holding in 62 Comp. Gen. 566 (1983) will no longer be fol- 


Payment basis 
Although Forest Service may not ratify purchase of calendars and 
pocket planners because it failed to obtain required waivers from the 
JCP and the GSA before purchasing from non-GSA sources, General 
Accounting Office will allow payment on a quantum valebant basis 
since procurement of the items was not contrary to law, the Govern- 
ment obtained a benefit from the items provided, and the contractor 
acted in good faith. However, in determining the reasonable value of 
the items, the Government may not exceed the amount that would 
have been charged had the items been procured as GSA stock items. 
See B-213489, Mar. 18, 1984. 62 Comp. Gen. 566, no longer followed .... 
Multi-year procurement 
Appropriations. (See APPROPRIATIONS) 
Effect on competition 
Procurements under proposed Office of Federal Supply and Service 
(FSS), General Services Administration program of multi-year con- 
tracting in connection with Multiple Award Schedule (MAS), would 
not be in derogation of purpose of Federal advertising statutes, since 
MAS agreements contain a price reduction clause which allows Gov- 
ernment to take advantage of falling prices occurring in market 
place at anytime during life of MAS agreement. Also, FSS intends to 
allow an annual “open season” during which new firms may be 
added to the schedule. 48 Comp. Gen. 497 and 42 Comp. Gen. 272 are 
distinguished 
Prices 
Reductions 
Agency consideration of reduced price 
When, prior to the issuance of a delivery order, an ADP schedule 
contractor informs the procuring agency of a reduction in its sched- 
ule contract prices, the agency must consider the reduced prices in 
determining the low quote even though GSA is unable to confirm the 
price reduction 
Confirmation of price 
An automatic data processing (ADP) schedule contractor may offer 
a price reduction at any time, without prior or subsequent approval 
by the General Services Administration (GSA); the procuring agency 
may, but need not, confirm the price reduction with GSA 
Fixed-price 
Adjustment 
Performance basis 
Improper 
A firm, fixed-price contract is not subject to adjustment based on 
the contractor’s cost experience during performance and, thus, places 
full responsibility, in terms of profits or losses for costs above or 
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CONTRACTS—Continued 

Fixed-price—Continued 

Adjustment—Continued 
Performance basis—Continued 
Improper—Continued 

below the fixed price, directly upon the successful offeror. GAO ques- 
tions the agency’s adding $200,000 in costs for in-house effort to the 
protester’s low, firm, fixed-price offer as part of the agency’s cost re- 
alism determinations 

Grant-funded procurements 

Bids 
Correction 
Pricing response 

Where bid had description portion of item crossed through by 
single line, but “quantity” and “unit price” portions were not crossed 
out and total amount of bid on item was accounted for in total 
project bid price, bid need not be rejected, since it can reasonably be 
concluded that bidder intended to cross out the next item which was 
required to be deleted and bidder there crossed out not only descrip- 
tion portion of that item, but also crossed out a “unit 
price” and “total price” portions of item 

Where unit price for item was erased or changed, but there is no 
doubt as to the intended bid price, there is a legally binding offer, 
acceptance of which would consummate a valid contract which the 
bidder would be obligated to perform. Therefore, bid need not be re- 


Mistakes 
Postaward claims 
Contractor’s assertion that at the time it accepted a contract it re- 
served the right to file a claim for bid correction is not a basis for 
General Accounting Office (GAO) to consider a postaward mistake in 
bid claim under grant where the contractor has not submitted docu- 
mentary evidence to support its reservation of right 
Contractor asserting that since Federal forums (e.g., Claims Court) 
are unavailable to contractor under Federal grant, initial decision re- 
liance on rules applicable to direct Federal procurements was im- 
proper does not provide basis for GAO to supply forum for postaward 
contract adjustment since it is not function of GAO to provide forum 
for every claim involving Federal funds and contractor has access to 
state court 
General Accounting Office review 
Postaward 
General Accounting Office’s consideration of postaward protests 
against an agency’s decision to permit bid correction does not require 
GAO to consider postaward mistake in bid claims since the two situa- 
tions are legally different 
Procedures 
Irregularities 
No prejudice 
Specifications are not rendered materially defective by an adden- 
dum which called for deletion of an item identified as being on one 
page when, in fact, the item was on another page since (1) item was 
correctly identified by item number, and (2) all but one of the bidders 
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CONTRACTS—Continued 
Grant-funded procurements—Continued 
Procedures—Continued 
Irregularities—Continued 
No prejudice—Continued 
deleted the item and that bidder failed to comply with any of the 
changes called for in the addendum. Therefore, since none of the bid- 
ders was prejudiced by the error, error is immaterial 
In-house performance v. contracting out 
Cost comparison 
General Accounting Office will not consider allegation that agency 
made errors in calculating certain costs in Circular A-76 cost com- 
parison where correction of alleged errors would not affect the eval- 
uation result 
Administrative appeal upholding determination to perform in- 
house 
Reasonableness of appeal determination 
Protest alleging that contracting agency failed to recognize past 
statistics and actual employment opportunities for Federal employ- 
ees affected by contracting out under Circular A-76 is denied, since 
situation is largely judgmental matter and, while protester may dis- 
agree with contracting agency as to employment outlook, that does 
not mean that contracting agency’s own forecast for its employees is 
WH ois cc cedbisshcccoissctetigechastvncecessdugsbicsderttattesenal oo meecatassen etssti Re icamesnciteeees 
Labor stipulations 
Davis-Bacon Act 
Applicability 
Construction contracts 
Where one item under bid schedule, which requires separate bid 
price, is undisputedly construction work, agency properly included in 
solicitation Davis-Bacon Act wage provisions which are applicable to 
construction work 
Service Contract Act of 1965 
Minimum wage, etc. determinations 
Review authority 
General Accounting Office does not review wage rate determina- 
tions issued by the Department of Labor pursuant to the Service 
Contract Act of 1965 
Labor surplus areas 
Total set-asides 
Appropriation restrictions 
Department of Defense. (See APPROPRIATIONS, Defense De- 
partment, Restrictions, Labor surplus areas, Total set- 
asides) 
Late proposals and quotations. (See CONTRACTS, Negotiation, Late 
proposals and quotations) 
Mistakes 
Allegation after award 
Board of Contract Appeals jurisdiction 
Post-award mistake in bid claim is a matter “relating to” a con- 
tract, and it therefore must be resolved according to the procedures 
set forth in the Contract Disputes Act of 1978 
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CONTRACTS—Continued 
Multi-year procurement 
Appropriations. (See APPROPRIATIONS) 
Mutuality of obligation. (See CONTRACTS, Consideration) 
Negotiation 
Auction technique prohibition 
Agency establishment of price goal 
It is not improper for an agency to reveal a price goal during dis- 
cussions for purposes of negotiating a fair and reasonable price so 
long as the agency is not conducting direct price bidding (an auction) 
among competing offers 
Awards 
Propriety 
Evaluation of proposals 
Where solicitation-states that technical factors will be weighted 70 
percent and price 30 percent and award will be made to offeror with 
the highest combined point total, agency may properly award to 
lower technically rated, lower priced offeror with lower combined 
point total because contracting officer made a reasonable determina- 
tion that there was no significant technical difference between pro- 
posals and award to lower priced offeror was most advantageous to 
Government. RCA Service Company, B-208871, August 22, 1983, 83-2 
CPD 221, is modified to the extent that it is inconsistent with this 
decision. 57 Comp. Gen. 251 is clarified 
To other than low offeror ‘ 
Award of a cost-reimbursement contract to a higher cost, technical- 
ly superior offeror is not objectionable where award on that basis is 


consistent with the RFP’s evaluation criteria and the agency deter- 
mined that the higher cost was justified by the awardee’s higher pro- 
posed level of effort and its eclectic and more costly research ap- 


Brand name or equal procurement 
Requests for quotations. (See CONTRACTS, Requests for quota- 
tions, Specifications, Brand name or equal) 
Competition 
Acceptance date for offers 
Expiration 
Extension 
Where offeror indicates a proposal acceptance period of 1 day 

rather than the 60 days contemplated by the request for proposals, 
the contracting officer has no duty to seek an extension, so that upon 
expiration of the offer, the offeror is ineligible for award 

Equality of competition 

Escalation clause application 
A contracting agency’s. determination that award of a require- 

ments contract was improper is reasonable where reference prices se- 
lected by offerors under the economic price adjustment provisions of 
the solicitation were based upon different markets, the prices in 
which were apparently subject to change at different rates, and 
where, as a result, proposals could not be evaluated on a common 
basis and contracting officials were unable to determine which. pro- 
posal was most likely to offer the lowest ultimate cost to the Govern- 
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CONTRACTS—Continued 
Negotiation—Continued 
Conflict of interest prohibitions 
Status of offeror 
Protest is sustained where agency’s rejection of a proposal ‘based 
on an alleged conflict of interest was unreasonable. Although the 
protester proposed to hire an employee of the agency and the em- 
ployee accompanied the firm during its negotiations with the agency, 
the employee did not participate in the negotiations and there is no 
evidence that he exerted any improper influence on behalf of the 
protester. Since the protester has a substantial chance for award but 
for the agency’s improper action, proposal preparation costs are rec- 
ommended 
Cost, etc. data 
Disclosure 
Contracting officer’s failure to follow internal agency policy guid- 
ance regarding disclosure of Government cost estimates is not subject 
to objection by GAO in a bid protest. It is not improper for an agency 
to disclose during discussions the agency’s cost goal in order to reach 
a fair and reasonable cost so long as no offeror’s competitive standing 
is divulged. Moreover, it was not unfair treatment of offerors for the 
agency to discuss the Government’s cost estimate with the awardee 
and one other offeror but not with the protester since the purpose of 
the discussion was to encourage those offerors to lower their pro- 
posed costs; the protester’s proposed costs were already below the 
Government estimate 
“Realism” of cost 
Protest that cost realism analysis performed by agency was unrea- 
sonable is denied where agency generally used rates suggested by De- 
fense Contract Audit Agency and where possible errors resulted in 
minor cost changes. Allegations of bias in cost realism analysis are 
not supported by record 
Evaluation factors. (See CONTRACTS, Negotiation, Offers or pro- 
posals, Evaluation) 
Late proposals and quotations 
Commercial carrier delay 
Late proposal delivered by commercial carrier was properly reject- 
ed since there is no basis to consider such a proposal where the delay 
was caused by German customs 
Solicitation’s late offer clause 
Acceptability of offer 
Unless a late proposal for a Federal Supply Schedule contract falls 
within one of the exceptions set forth in Federal Procurement Regu- 
lations’ standard iate proposal clause, General Services Administra- 
tion (GSA) generally may not consider it. Protester’s failure to re- 
ceive a copy of solicitation does not change the rule when there is 
adequate competition and no showing that GSA intended to exclude 
the firm from such competition 
Late receipt of proposal. (See CONTRACTS, Negotiation, Late 
proposals and quotations) 
Minimum needs. (See CONTRACTS, Negotiation, Requests for 
proposals, Specifications, Minimum needs) 
Offerors. (See CONTRACTS, Negotiation, Offers or proposals, Of- 


feror) 
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CONTRACTS—Continued 


Negotiation—Continued 


Offers or proposals 
Best and final 
Ambiguous 
Clarification propriety 
Where an offeror had properly selected in its best and final offer 
reference prices for’ manufacturers under economic price adjustment 
(EPA) provisions of the solicitation but had then been misled by con- 
tracting officials into stating that any contract would be governed by 
the EPA provisions for nonmanufacturers, and had subsequently sub- 
mitted updated reference prices without specifying whether they 
were offered under the EPA provisions for manufacturers or those 
for nonmanufacturers, it would have been improper for agency to 
reject the proposal as unacceptable without clarification or discussion 
since the uncertainty as to reference prices could have been easily 
resolved 
Discussion with all offerors requirement 
Failure to discuss 
Situations not requiring discussion 
Communications confirming an offeror’s capability to perform are 
for the purpose of determining responsibility and do not constitute 
discussions under negotiated procurement if no opportunity is given 
to modify a proposal 
Varying degrees of discussions 
Propriety 
Where an offeror’s proposed level of effort was considered accepta- 
ble, the agency was not required to discuss this subject with the of- 
feror during competitive range discussions, nor was it required to do 
so later when the selection official decided he preferred a greater 
level of effort proposed by another offeror 
Contracting officer’s failure to follow internal agency policy guid- 
ance regarding disclosure of Government cost estimates is not subject 
to objection by GAO in a bid protest. It is not improper for an agency 
to disclose during discussions the agency’s cost goal in order to reach 
a fair and reasonable cost so long as no offeror’s competitive standing 
is divulged. Moreover, it was not unfair treatment of offerors for the 
agency to discuss the Government’s cost estimate with the awardee 
and one other offeror but not with the protester since the purpose of 
the discussion was to encourage those offerors to lower their pro- 
posed costs; the protester’s proposed costs were already. below the 
Government estimate 
What constitutes discussion 
Protest that agency conducted negotiations, thus permitting award- 
ee to improve its technical score, is denied because that is normal, 
proper conduct in negotiated procurements. This decision modifies B- 
208871, Aug. 22, 1983, and clarifies 57 Comp. Gen. 251 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Discussion with all offerors requirement—Continued 
What constitutes discussion—Continued 
Revision of proposal opportunity 
Discussions occur if an offeror is given an opportunity to revise its 
proposal or if the information requested and provided is essential for 
determining the acceptability of a proposal 
Discussions. (See CONTRACTS, Negotiation, Offers or propos- 
als, Discussion with all offerors requirement) 
Evaluation 
Administrative determination 
Whether the awardee’s proposed management and organizational 
structure is better suited to the tasks to be performed under the RFP 
than the protester’s is a question calling for the informed judgment 
of the selection official whose determination will not be disturbed 
where it is not shown to be unreasonable 
Administrative discretion 
In a dispute between the protester and the contracting agency over 
the technical superiority of the awardee’s proposal, which is in es- 
sence a difference of opinion concerning the relative merits of the 
protester’s and the awardee’s technical approaches, General Account- 
ing Office (GAO) will not disturb the agency’s decision as to which of 
the two proposals is better suited to complete the project contemplat- 
ed by the request for proposals (RFP) where the protester has not 
shown that decision to be unreasonable or in violation of the procure- 
ment statutes or regulations 
Allegation of bias not sustained 
Protest that awardee’s hiring of an agency employee involved in 
this procurement during procurement may have biased procurement 
is denied where record shows no evidence of bias and protester has 
not provided “hard facts” showing bias 
Best and final. (See CONTRACTS, Negotiation, Offers or pro- 
posals, Best and final, Evaluation) 
Cost realism analysis 
Adequacy 
A firm, fixed-price contract is not subject to adjustment based on 
the contractor’s cost experience during performance and, thus, places 
full responsibility, in terms of profits or losses for costs above or 
below the fixed price, directly upon the successful offeror. GAO ques- 
tions the agency’s adding $200,00 in costs for in-house effort to the 
protester’s low, firm, fixed-price offer as part of the agency’s. cost re- 
alism determinations 
Reasonableness 
Protest that cost realism analysis performed by agency was unrea- 
sonable is denied where agency generally used rates suggested by De- 
fense Contract Audit Agency and where possible errors resulted in 
minor cost changes. Allegations of bias in cost realism analysis are 
not supported by record 
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CONTRACTS—Continued 

Negotiation—Continued 

Offers or proposals—Continued 
Evaluation—Continued 
Criteria 
Application of criteria 

Awardee’s plan to work with three or four local school districts 
during the first 3 years of the Center’s_operation satisfied the RFP’s 
requirement that local schools be. significantly involved in the Cen- 
ter’s activities. Moreover, the selection official.could reasonably con- 
clude that the awardee—having executed cooperative agreements 
with the local schools and joined them as part of its consortium—was 
more’ likely to be able to expeditiously establish a presence in the 
schools, as required by the RFP, than was the protester who did not 
propose to execute any.cooperative agreements until after contract 


General Accounting Office review 
In a dispute between the protester and the contracting agency over 
the technical superiority of the awardee’s proposal, which is in es- 
sence a difference of opinion concerning. the relative merits of the 
protester’s and the awardee’s technical approaches, General Account- 
‘ing Office (GAO) will not disturb the agency’s decision as to which of 
the two proposals is better suited to complete the project contemplat- 
ed by the request for proposals (RFP) where the protester has not 
shown that decision to be unreasonable or in violation of the procure- 
ment statutes or regulations 
Where the RFP required the successful offeror to investigate the 
application of non-computer technologies to facilitate mathematics 
and science learning, GAO has no basis to question the selection offi- 
cial’s determination that the awardee offered a more innovative ap- 
proach to studying a broader mix of these technologies than did the 
protester 
Procuring officials enjoy a reasonable degree of discretion in the 
evaluation of proposals and GAO will not disturb the evaluation 
unless shown to be arbitrary or in violation of the procurement laws 
and regulations. GAO finds that the agency’s technical evaluation of 
the protester’s proposal was reasonable 
Information sufficiency 
It is not improper for an architect-engineer (A-E) evaluation board 
to rely solely upon the information in the qualifications statements 
and performance data (Standard Forms 254 and 255) required to be 
submitted by A-E firms in determining with which firms discussions 
will be held 
Level of effort 
Where the RFP estimate placed offerors on notice regarding the 
appropriate level of effort to operate a School Technology Center and 
the protester proposed a level of effort almost 50 percent below that 
estimate while the awardee proposed a level of effort much closer to 
the RFP’s estimate, the selecting official could reasonably conclude 
that the awardee’s proposal was superior in this respect 
Where an offeror’s proposed level of effort was considered accepta- 
ble, the agency was not required to discuss this subject with the of- 
feror during competitive range discussion, nor was it required to do 
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CONTRACTS—Continued 
Negotiation—Continued 
Offers or proposals—Continued 
Evaluation—Continued 
Level of effort—Continued 
so later when the selection official decided he preferred a greater 
level of effort proposed by another offeror 
Point rating 
Significance of differences 
Contracting officer’s determination that there is no significant 
technical difference between proposals with a 14.4-percent difference 
in technical point scores is not unreasonable. This decision modifies 
B-208871, Aug. 22, 1983, and clarifies 57 Comp. Gen. 251 
Technical superiority v. cost 
In negotiated procurements there is no requirement that award be 
made on the basis of the lowest cost. The procuring agency has the 
discretion to select a higher rated technical proposal instead of a 
lower rated, lower cost proposal if doing so is consistent with the 
evaluation scheme in the solicitation. Consequently, the protester is 
not automatically entitled to award merely because it has the lowest 
proposed costs 
Solicitation provisions 
Where a solicitation does not indicate the relative importance of the 
technical versus cost evaluation, it must be presumed that technical 
and cost considerations will be approximately equal in weight. Gen- 
eral Accounting Office (GAO) finds that under the solicitation’s eval- 
uation scheme, the technical aspects of the offerors’ proposals and 
the cost aspects of the offerors’ proposals were to be given equal con- 
sideration 
Technically equal proposals 
Price determinative factor 
Where solicitation states that technical factors will be weighted 70 
percent and price 30 percent and award will be made to offeror with 
the highest combined point total, agency may properly award to lower 
technically rated, lower priced offeror with lower combined point 
total because contracting officer made a reasonable determination 
that there was no significant technical difference between proposais 
and award to lower priced offeror was most advantageous to Govern- 
ment. RCA Service Company, B-208871, August 22, 1983, 83-2 CPD 
221, is modified to the extent that it is inconsistent with this deci- 
sion. 57 Comp. Gen. 251 is clarified 
Late proposals. (See CONTRACTS, Negotiation, Late proposals 
and quotations) 
Offeror 
Identity 
Contention that award of a bus stop shelter franchise agreement 
resulted from an improper transfer of the proposal is denied where, 
although the proposal referred to the offeror corporation by a 
number of different variations of its legal name, it is clear from the 
proposal and other available information that the awardee was actu- 
ally the intended offeror 
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CONTRACTS—Continued 

Negotiation—Continued 

Offers or proposals—Continued 
Preparation 
Costs 
Denied 

General Accounting Office will not consider claim for proposal 

preparation costs when claimant does not pursue a bid protest deci- 


Recovery 

Protest is sustained where agency’s rejection of a proposal based 
on an alleged conflict of interest was unreasonable. Although the 
protester proposed to hire an employee of the agency and the em- 
ployee accompanied the firm during its negotiations with the agency, 
the employee did not participate in the negotiations and there is no 
evidence that he exerted any improper influence on behalf of the 
protester. Since the protester has a substantial chance for award but 
for the agency’s improper action, proposal preparation costs are rec- 


There is no requirement that a proposal preparation cost claim 
filed in GAO be accompanied by detailed evidence as to the amount 
claimed 

Recovery criteria 

A proposal preparation cost claim is sustained where: (1) the agen- 
cy’s acceptance of the awardee’s proposal was unreasonable, and thus 
arbitrary and capricious, in view of the awardee’s clear failure to sat- 
isfy a material certification provision; and (2) the claimant was one 
of only two offerors and had a clear chance at the award, but the 
agency’s arbitrary action makes it impossible to determine precisely 
how substantial that chance was 

Time limitations on claims 

The time limitations set forth in General Accounting Office’s 
(GAO) Bid Protest Procedures do not apply to proposal preparation 
cost claims 

Rejection 
Improper 

Where an offeror had properly selected in its best and final offer 
reference prices for manufacturers under economic price adjustment 
(EPA) provisions of the solicitation but had then been misled by con- 
tracting officials into stating that any contract would be governed by 
the EPA provisions for nonmanufacturers, and had subsequently sub- 
mitted updated reference prices without specifying whether they 
were offered under the EPA provisions for manufacturers or those 
for nonmanufacturers, it would have been improper for agency to 
reject the proposal as unacceptable without clarification or discussion 
since the uncertainty as to reference prices could have been easily 
resolved 


Comparison 
Different bases 
A contracting agency’s determination that award of a require- 
ments contract was improper is reasonable where reference prices se- 
lected by offerors under the economic price adjustment provisions of 
the solicitation were based upon different markets, the prices in 
which were apparently subject to change at different rates, and 
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CONTRACTS—Continued 

Negotiation—Continued 

Prices—Continued 
Comparison—Continued 
Different bases—Continued 

where, as a result, proposals could not be evaluated on a common 
basis and contracting officials were unable to determine which pro- 
posal was most likely to offer the lowest ultimate cost to the Govern- 


Price goal 
Establishment by agency 
Protest that agency buyer told protester that its price had to meet 
a particular price to be considered for award is denied since agency, 
while conceding that its price goal was revealed to both competitors 
during negotiations, denies that either was told it had to meet that 
price, so that protester has not met its burden of proof. 
Propriety 
It is not improper for an agency to reveal a price goal during dis- 
cussions for purposes of negotiating a fair and reasonable price so 
long as the agency is not conducting direct price bidding (an auction) 
among competing offers 
Reasonableness 
Administrative determination 
A determination concerning price reasonableness is a matter of ad- 
ministrative discretion involving the exercise of business judgment 
by the contracting officer. We will not question that determination 


unless it is clearly unreasonable or there is a showing of bad faith or 


Unrealistically low 
Protest that awardee has purposely underpriced its offer is dis- 
missed, since that provides no legal basis for questioning award. This 
decision modifies B-208871, Aug. 22, 1983, and clarifies 57 Comp. 


Requests for proposals 
Acceptance time limitation 
Expiration 
Failure to request extension 
Where offeror indicates a proposal acceptance period of 1 day 
rather than the 60 days contemplated by the request for proposals, 
the contracting officer has no duty to seek an extension, so that upon 
expiration of the offer, the offeror is ineligible for award 
Evaluation criteria. (See also CONTRACTS, Negotiation, Offers 
or proposals, Evaluation, Criteria) 
Specifications 
Conformability of equipment, etc. offered 
Administrative determination 
Solicitation clause reserves to the government the right to select 
samples of supplies contracted for at any stage of production, for 
testing at a government laboratory, with shipment of the supplies to 
be withheld until the contractor is advised of approval of the sam- 
ples. We determined in a previous decision that this clause meets a 
legitimate agency requirement for verification of the suppliers’ com- 
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CONTRACTS—Continued 
Negotiation—Continued 
Requests for proposals—Continued 
Specifications—Continued 
Conformability of equipment, etc. offered—Continued 
Administrative determination—Continued 
pliance with its contractual obligation to test its own products prior 
to shipment to the government 
Minimum needs 
Administrative determination 
The Forest Service’s prohibition of the use of tracer ammunition as 
a technique in surveying the property boundaries of National Forests 
in the State of California is reasonable where state law forbids the 
use of tracer ammunition and the technique poses a potential fire 


Requests for quotations. (See CONTRACTS, Requests for quota- 
tions) 
Technical evaluation panel 
Function 
Although decision of agency Director ‘acting as a selection official 
must be consistent with the-solicitation’s evaluation criteria and re- 
quirements and must have a rational basis, such official is not bound 
by recommendations of an evaluation board even though such board 
may be composed of working level officials who normally have the 
technical expertise required for technical evaluations 
Offer and acceptance 
Acceptance 
Effect 
In procurement by formal advertising, when the Government ac- 
cepts a bid and notifies the bidder, a binding contract is created, even 
though a formal contract is to be executed and a performance bond is 
to be furnished at a later date 
What constitutes acceptance 
A contract comes into existence when an offer is accepted by the 
Government, not when it is submitted. Further, in either sale or pro- 
curement, the acceptance must be clear and unequivocable 
Options 
Evaluation 
There is no legal or regulatory requirement that an agency evalu- 
ate options in a particular procurement 
Payments 
Assignment 
Validity of assignment 
Notice 
The Assignment of Claims Act requires, for the Government’s pro- 
tection, that the assignee file written notices of the assignment with 
the contracting officer and the disbursing officer designated to make 
payment. Where the assignee notified the contracting officer but 
failed to notify the disbursing officer, who had no other reason to 
know of the assignment, and the disbursing officer then paid the as- 
signor, the assignee’s claim for a second payment is denied 
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CONTRACTS—Continued 
Payments—Continued 
Conflicting claims 
Assignee v. surety v. IRS 
Where the unpaid balance due under a Government contract is 
claimed by the contractor’s bank as assignee, the payment bond 
surety, and the Internal Revenue Service (IRS), payment should be 
made to the IRS because the surety’s claim is superior to that of the 
bank and the Government may set off its claim for taxes owed by the 
contractor against an amount that otherwise would be due the surety 
Delayed 
Interest. (See INTEREST, Contracts, Delayed payment by Gov- 
ernment) 
Past due accounts 
Late charges 
Government liability 
Contract provisions 
A regulated public utility’s approved tariff constitutes a contract 
between the parties for service. The Prompt Payment Act and Gener- 
al Accounting Office decisions provide that contract payment terms 
must be given effect as written, even though the Government’s liabil- 
ity for late charges is difficult to avoid due to the very short period 
designated by the tariff for timely payments 
Payment date determination 


Rule in Foster case 
Applicability to late payment cases 

Under the Department of Agriculture’s payment policy guidance, a 
debt owed to the Department by Government contractors and others 
is not considered to be paid until the check is actually received by 
the Department. A trade association with whom the Department 
does business insists that the payment policy should be changed on 
equitable grounds because under the Prompt Payment Act, when the 
Government is the debtor, a payment is considered made as of the 
date on the payment check tendered. Agriculture’s payment policy 
when it is the creditor is consistent with the Treasury Fiscal Re- 
quirements Manual, which reflects prevailing commercial practice. 
There is no reason to change the policy nor does General Accounting 
Office consider it inequitable 

Privity 

Subcontractors 
Default of prime contractor 
Debts to subcontractors 

Payment of withheld contract funds that are claimed by the con- 
tractor’s payment bond surety, which, pursuant to its obligation, paid 
an amount to subcontractors in excess of the amount remaining to be 
paid under the contract, may be made to the surety. Contractor’s 
debts to its subcontractors on a different contract do not impact on 
this result because subcontractors do not have privity with the gov- 
ernment 

Miller Act relief. (See BONDS, Payment, Miller Act coverage) 
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CONTRACTS—Continued 
Profits 
Anticipated 
Even if claimant is wrongfully denied a contract, lost profit) and 
cost of pursuing a protest are not recoverable 
Proposals. (See CONTRACTS, Negotiation, Offers or proposals) 
Protests 
Administrative actions 
Corrective action 
Untimely protest to agency effect 
The untimeliness of a protest to the contracting agency does not 
render improper a subsequent agency determination to undertake 
corrective.action 
Administrative reports. (See REPORTS, Administrative, Contract 
protest) 
Allegations 
Bias 
Unsubstantiated 
Protest that cost realism analysis performed by agency was unrea- 
sonable is denied where agency generally used rates suggested by De- 
fense Contract. Audit Agency and where possible errors resulted in 
minor cost changes. Allegations of bias in cost realism analysis are 
not supported by record 
Protest.that awardee’s hiring of an agency employee involved in 
this procurement during procurement: may have biased procurement 
is denied where record shows no evidence of bias and protester has 
not provided “hard facts” showing bias 
Authority to consider 
Pension Benefit Guaranty Corporation procurements 
Protest of solicitation issued by the Pension Benefit Guaranty Cor- 
poration will not be considered by the General Accounting Office 
since the corporation is a wholly owned Government corporation and 
has broad authority to determine character and manner of its ex- 
penditures 
Burden of proof 
‘On protester 
Protest that agency buyer told protester that its price had to meet 
a particular price to be considered for award is denied since agency, 
while conceding that its price goal was revealed to both competitors 
during negotiations, denies that either was told it had to meet that 
price, so that protester. has not met its burden of proof 
Conferences 
Request denied 
Protest not for consideration on the merits 
In a protest that General Accounting Office summarily denies be- 
cause it is clear from the initial submission that it lacks legal merit, 
request for a conference will be declined because it would serve no 
useful purpose 
Contract administration 
Not for resolution by GAO 
Protest against contracting agency’s determination to permit a 
contractor to cure a contract breach is dismissed since the issue in- 
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CONTRACTS—Continued 
Protests—Continued 
Contract administration—Continued 
Not for resolution by GAO—Continued 
volves contract administration, which is the agency’s responsibility, 
not General Accounting Office’s 
Although General Accounting Office (GAO) generally will not 
review an agency’s determination to terminate a contract for the 
convenience of the Government since this is a matter of contract ad- 
ministration, nevertheless, where the contracting agency’s action is 
based upon a determination that the contract was improperly award- 
ed, GAO will review the validity of the procedures leading to award 
to the terminated contractor 
Whether the awardee will perform the contract in accordance with 
all its terms is a matter of contract administration, which is the re- 
sponsibility of the contracting agency and is not encompassed by our 
bid protest function 
Due process right. (See CONSTITUTIONALITY, Administrative 
actions, Procurement matters, Due process right) 
General Accounting Office procedures 
Reconsideration requests 
Recommendation of prior decision. (See GENERAL AC- 
COUNTING OFFICE, Recommendations, Contracts, 
Prior recommendations) 
Timeliness of protest 
Adverse agency action effect 
Protest alleging that agency improperly failed to select proposal 
for award under Defense Small Business Advanced Technology Pro- 
gram is untimely since protest was filed with General Accounting 
Office more than 10 working days after firm’s notice of initial ad- 
verse agency action on protest filed with contracting agency or, 
alternatively, more than 10 working days after basis for protest was 


Constructive notice of procedures 
Although the protester alleges that it did not know of the require- 
ment concerning the time for filing of a GAO protest, an untimely 
protest may not be considered because bidders are on constructive 
notice of the requirement 
Bid Protest Procedures are published in the Federal Register, and 
protesters therefore are charged with constructive knowledge of their 
contents. Thus, lack of actual knowledge of timeliness requirements 
does not excuse untimely filing of protest 
Date basis of protest made known to protester 
Protests to General Accounting Office (GAO), filed more than 10 
days after the protester had been informed that award had been 
made to another contractor and basis therefor, is untimely and not 
for consideration 
Protest allegation raised more than 10 days after protester knew of 
basis for protest is untimely under General Accounting Office Bid 
Protest Procedures 
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CONTRACTS—Continued 
Protests—Continued 
General Accounting Office procedures—Continued 
Timeliness of protest—Continued 
Freedom of Information Act request involvement 
While there was a delay in the protester’s filing of its Freedom of 
Information Act (FOIA) request, that delay was not sufficient to con- 
stitute lack of due diligence 
New issues 
Unrelated to original protest basis 
Issues raised after initial protest was filed are dismissed as untime- 
ly because they are new grounds of protest and were not raised 
within 10 working days of the protester’s knowledge of them as re- 
quired by General Accounting Office Bid Protest Procedures. This de- 
cision modifies B-208871, Aug. 22, 1983, and clarifies 57 Comp. Gen. 


New grounds of protest must independently satisfy timeliness re- 
quirements of General Accounting Office Bid Protest Procedures 

Issues raised after initial protest was filed are dismissed as un- 
timely because they are new grounds of protest and were not raised 
within 10 working days of the protester’s knowledge of them, as re- 
quired by General Accounting Office Bid Protest Procedures 

Significant issue exception 
For application 

General Accounting Office (GAO) considers protest that firm that 
submitted incomplete bid bond with sealed bid in combined sealed 
bid-auction timber sale should have been permitted to cure the defect 
before the oral auction. to come within the significant issue exception 
in GAO’s Bid Protest Procedures for considering untimely bid pro- 


Solicitation improprieties 
Apparent prior to bid opening/closing date for proposals 

A protest that an agency’s preference for awarding a single con- 
tract for agency-wide architect-engineer (A-E) services and that its 
use of evaluation criteria related to the size, current workload and 
location cf competing firms discriminates against small, minority- 
owned firms is untimely where this information appeared in a Com- 
merce Business Daily announcement of the. proposed procurement, 
yet the protest was not filed until after the closing date specified in 
the announcement for receipt: of qualifications statements (Standard 
Forms 254 and 255) from interested A-E firms 

Post-bid-opening protest against agency’s estimate of its needs is 
untimely and will not be considered on the merits 

TWX ..message notifying the contracting agency that the sender 
was protesting a solicitation and had requested a formal ruling by 
the General. Accounting Office (GAO), but did not specify the grounds 
for the protest or request the agency to take remedial action, was not 
* anprotest to the agency; its receipt. by. the agency on the closing date 
for receipt of offers cannot convert a protest concerning alleged solic- 
itation improprieties filed-with GAO after that date into a timely 


A protest filed after receipt of proposals which alleges ambiguities 
which: were apparent in the solicitation is untimely 
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CONTRACTS—Continued 
Protests—Continued 
Interested party requirement 
General Accounting Office (GAO) will not consider protest by a 
US. firm alleging that agency discriminated against foreign bidders... 
Preparation 
Costs 
Noncompensable 
Even if claimant is wrongfully denied a contract, lost profit and 
cost of pursuing a protest are not recoverable 
Procedures 
Bid Protest Procedures. (See CONTRACTS, Protests, General 
Accounting Office procedures) 
Sustained 
Corrective action 
Decision sustaining a post-award protest but not recommending 
corrective action is not “legally erroneous” when based on one of 
many factors normally taken into account in connection with a de- 
termination as to whether corrective action is appropriate. Any one 
factor—in this case the fact that the system had been delivered and 
installed and termination and site preparation costs thus would have 
been substantial—properly may be determinative of the feasibility of 
corrective action 
Timeliness. (See CONTRACTS, Protests, General Accounting 
Office procedures, Timeliness of protest) 
Quantities. (See CONTRACTS, Amounts) 
Requests for proposals 
Negotiated procurement. (See CONTRACTS, Negotiation, Re- 
quests for proposals) 
Requests for quotations 
Specifications 
Brand name or equal 
“Equal” product evaluation 
In brand name or equal solicitations, the overriding consideration 
in determining the equality or similarity of an offered product to the 
name product is whether the “equal” product performs the needed 
function in a like manner and with the desired results, not necessari- 
ly whether certain design features of the named product are present 
in the “equal” product 
Restrictive 
Unduly restrictive 
Although an agency generally enjoys broad discretion in determin- 
ing its needs, when a protester challenges a particular specification 
as being unduly restrictive, the burden is then upon the agency to 
establish prima facie support for the restriction, a burden clearly not 
met here 


551 
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CONTRACTS—Continued 

Requirements 

Estimated amounts basis 
Best information available 

Where agency solicits bids for a requirements contract on the basis 
of estimated quantity, estimate in solicitation should be based on the 
best information available and present a reasonably accurate repre- 
sentation of the agency’s anticipated needs. Protest that providing es- 
timated total square footage of major floor finishing required, instead 
of estimate of square footage of each of three different types of floor 
finishing to be performed is defective, is denied where protester has 
not established that the more general estimate is not based on best 
information available 

Prices 
Escalation clause evaluation 

A contracting agency’s determination that award of a require- 
ments contract was improper is reasonable where reference prices se- 
lected by offerors under the economic price adjustment provisions of 
the solicitation were based upon different markets, the prices in 
which were apparently subject to change at different rates, and 
where, as a result, proposals could not be evaluated on a common 
basis and contracting officials were unable to determine which pro- 
posal was most likely to offer the lowest ultimate cost to the Govern- 


Responsibility of contractors 
Determination. (See CONTRACTORS, Responsibility, Determina- 
tion) 
Small business concerns 
Awards 
Responsibility determination 
Nonresponsibility finding 
New information—effect 

Although GAO does not review allegation that agency’s nonrespon- 
sibility finding was improper after denial of COC by SBA, GAO will 
consider agency’s refusal: to consider new information probative of 
the bidder’s responsibility where this information is presented to the 
contracting officer within a reasonable time before contract award 

Where contracting officer has explicitly agreed to consider new in- 
formation relating to bidder’s responsibility after COC denial, but re- 
fuses to do so because information arrived 5 minutes after an ex- 
tended deadline, which was 1% months before the contract com- 
mencement date, this refusal was unreasonable and the protester 
was entitled to have the new information considered by the procur- 
ing agency. However, the protester was not prejudiced; GAO review 
of the “new information” discloses that it fails to satisfy the financial 
requirements which the agency and the SBA had indicated were re- 


Review by GAO 
General Accounting Office will not consider protest where a small 
business protester’s initial objection that its bid improperly was 
found nonresponsive has been rendered academic by the contracting 
agency’s redetermination of responsiveness, but the protester was 
subsequently determined to be nonresponsible by the contracting offi- 
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CONTRACTS—Continued 

Small business concerns—Continued 

Awards—Continued 
Responsibility determination—Continued 
Nonresponsibility finding—Continued 
Review by GAO—Continued 

cer because the protester did not qualify as a regular dealer or man- 
ufacturer under the Walsh-Healey Act and the Small Business Ad- 
ministration (SBA) has concurred with this finding. By law, this 
question is reserved for the contracting officer’s determination sub- 
ject to final review by the SBA and the Secretary of Labor 

General Accounting Office will not review a contracting officer’s 
finding that a small business concern is nonresponsible since the 
Small Business Administration has conclusive authority to determine 
the responsibility of small business concerns under its certificate of 
competency procedures 

Review by GAO 
Authority to withhold award 

Since GAO has no authority to order withholding of award pend- 
ing determination of offeror’s small business size status by Small 
Business Administration, protest requesting such relief is dismissed ... 

Set-asides 
Administrative determination 

General Accounting Office will not review the merits of a protest 
which, in effect, claims that the procuring agency’s misrepresenta- 
tion of its requirements to the Small Business Administration caused 
a procurement not to be set aside for small businesses. A decision as 
to whether a particular procurement should be set aside for small 
businesses essentially is within the discretion of the contracting offi- 
cer, since, with certain exceptions not relevant here, nothing in the 
Small Business Act or the procurement regulations makes it manda- 
tory to set aside any particular procurement 

Agency is not required to set aside a procurement for refuse collec- 
tion services for small business concerns pursuant to Defense Acqui- 
sition Regulation 1-706.1(f) where a different agency had previously 
acquired these services on the basis of a small business set-aside 

Small Business Administration’s authority 
Certificate of Competency 
Applicability to contracts outside U.S. 

Protest that contracting officer improperly used the Small Busi- 
ness Administration’s (SBA) certificate of competency (COC) proce- 
dures in awarding a contract in Panama for a tugboat to be delivered 
there is denied. There is nothing in either. the Small Business Act or 
SBA’s regulations implementing the Act that restricts COC proce- 
dures to contracts awarded or items to be delivered in the United 


Conclusiveness 
Where small business concern is found to be nonresponsible by 
procuring activity, subsequent denial of certificate of competency 
(COC) by Small Business Administration (SBA) constitutes affirma- 
tion of nonresponsibility determination which General Accounting 
Office (GAO) does not review 
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CONTRACTS—Continued 
Small business concerns—Continued 
Awards—Continued 
Small Business Administration’s authority—Continued 
Certificate of Competency—Continued 
Interpretation of definitive responsibility criteria 
Since SBA’s COC determinations are conclusive, GAO will not 
review SBA’s issuance of a COC to a firm that did not comply with 
the solicitation’s definitive responsibility criterion where the record 
indicates that SBA was aware of the criterion and there has been no 
showing of possible fraud on the part of Government officials 
Procurement under 8(a) program. (See SMALL BUSINESS 
ADMINISTRATION, Contracts, Contracting with other 
Government agencies, Procurement under 8(a) program) 
Size determination 
Protest concerning the small business size status of offeror is by 
law a matter for decision by the Small Business Administration and 
not for consideration by General Accounting Office (GAO) 
Small purchases. (See PURCHASES, Small) 
Specifications 
Advertised procurements. (See BIDS, Invitation for bids, Specifi- 
cations) 
Negotiated procurements. (See CONTRACTS, Negotiation, Re- 
quests for proposals, Specifications) 
Subcontracts 
Payment bonds. (See BONDS, Payment) 
Termination 
Convenience of Government 
Administrative determination 
Although General Accounting Office (GAO) generally will not 
review an agency’s determination to terminate a contract for the 
convenience of the Government since this is a matter of contract ad- 
ministration, nevertheless, where the contracting agency’s action is 
based upon a determination that the contract was improperly award- 
ed, GAO will review the validity of the procedures leading to award 
to the terminated contractor 
Propriety of termination 
Language in Torncello v. United States, 681 F. 2d 756 (Ct. C1. 1982), 
to the effect that termination of a contract for the convenience of the 
Government requires some kind of change in the circumstances of 
the bargain or the expectations of the parties, does not limit a termi- 
nation for convenience based on a determination that the award was 
improper 
COURTS 
Costs 
Government liability 
Indigent persons 
Appropriation chargeable 
Commitment to mental institution, etc. 
The District. of ‘Columbia, rather than the United States District 
Court for the District of Columbia, is financially responsible for serv- 
ices provided by Saint Elizabeths Hospital to indigent patients com- 
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COURTS—Continued 
Costs—Continued 
Government liability—Continued 
Indigent persons—Continued 
Appropriation chargeable—Continued 
Commitment to mental institution, ete.—Continued 
mitted pending restoration of competency to stand trial or after ac- 
quittal in the District Court by reason of insanity when such patients 
are D.C. residents 
The costs of care provided to indigent patients who are not resi- 
dents of the District of Columbia who are committed to Saint Eliza- 
beths Hospital pending restoration of competency to stand trial or 
after acquittal by reason of insanity should be paid from the Federal 
appropriation for Saint Elizabeths Hospital. .0.............cccssssssssecssseseseeseseees 
Judges 
Compensation 
Increases 
Comparability pay adjustment 
Specific Congressional authorization requirement 
Question presented is whether Federal judges -are entitled to 3.5 
percent ‘comparability pay increase in January 1984, based on the 
President’s alternative plan. Section 140 of Public Law 97-92 bars 
pay increases for Federal judges except as specifically authorized by 
Congress. Since there has been no specific congressional. authoriza- 
tion, Federal judges are not’entitled to.a comparability increase on 
January 1, 1984, despite some legislative history implying that: some 
members of the Senate believed that Federal judges would receive 
the increase 
Federal 
Lobbying 
Members of Congress complained that Federal judges have been 
expending Federal funds to engage in lobbying activities on legisla- 
tion affecting the Federal judiciary through the Judicial Conference, 
the Federal Judges.:Association and directly by contacting Members 
of Congress regarding legislation. Allegations of lobbying were con- 
tained in newspaper articles indicating that.judges were contacting 
Members of Congress on legislation. Federal judges are not prohibit- 
ed: by: 18 U.S.C. 1913 and the anti-lobbying provisions contained in 
the annual Treasury, Postal Service and General Government Appro- 
priation Act from expressing their. views on legislation directly to 
Congress or the public. There was no evidence that Federal judges 
expended appropriated funds: to-engage in grass roots lobbying cam- 
paigns that are prohibited by these statutory provisions 
Judgments, decrees, etc. 
Payment 
Appropriation chargeable 
Although 26 U.S.C. 7430 authorizes:litigation cost awards by the 
United States Tax Court, no appropriation is currently available to 
satisfy such awards. The legislative history of 26 U.S.C. 7430 suggests 
that Congress.did not intend that agency funds be used to pay such 
awards, and the permanent indefinite appropriation established by 
31 U.S.C. 1304 is not available to pay:the awards because section 
1304 does not apply to the Tax Courta...........ccsssssssssesesessrssssesssssssessseseseees 470 
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COURTS—Continued 
Judgments, decrees, etc.—Continued 
Payment—Continued 


Permanent indefinite appropriation availability 
Civil tax cases 


The permanent indefinite appropriation established by 31 U.S.C. 
1304 is available to pay litigation cost awards made by Federal dis- 
trict courts and United States Claims Court under the authority of 
26 U.S.C. 7430. The judgment appropriation is generally available for 
the payment of court awards unless payment is otherwise provided 
for, and there is nothing in the language or legislative history of 26 
U.S.C. 7430 to make agency funds available to pay awards authorized 
by that section 


Effect of Equal Access to Justice Act 


Permanent indefinite appropriation for judgments established by 
31 U.S.C. 1304 is available to pay attorney fees, except for “bad 
faith” cases, awarded under the authority of 28 U.S.C. 2412(b), as 
long as award is final and payment is not otherwise provided for. 
However, judgment appropriation is not available to pay awards 
under 28 U.S.C. 2412(d), nor “bad faith” awards under 2412(b), both 
of which must be paid from agency appropriations 


Set-off adjustment 
IRS levy of funds 


The Bureau of Indian Affairs, Department of Interior, is author- 
ized to comply with an Internal Revenue Service Notice of Levy on a 
Klamath Indian’s individual share of a judgment fund distributed 
under Public Law 89-224, 25 U.S.C. 565-565g. Statutory levy author- 
ity of IRS (26 U.S.C. 6331) applies to funds in hands of another Feder- 
al agency, and is not diminished by the terms of the judgment distri- 
bution statute in this case 

Law clerk 

Appointment. (See APPOINTMENTS, Retroactive, Entitlement) 


CREDIT UNIONS 
Federal. (See FEDERAL CREDIT UNIONS) 


CURRENCY 
Foreign. (See FUNDS, Foreign) 


DEBT COLLECTIONS 

Interest. (See INTEREST, Debts owed U.S.) 

Waiver 

Civilian employees 
Compersation overpayments 
Position qualification requirements invalidated 

The propriety of compensation payments to contracting officers at 
Fort Monmouth, New Jersey, is questioned since the employees have 
not met a condition subsequent mandatory training requirement 
after promotion as set forth in a Department of Defense civilian 
career program manual. Office of Personnel Management (OPM) reg- 
ulations mandate that agency-established position qualification re- 
quirements must be promulgated so that an evaluation can be made 
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DEBT COLLECTIONS—Continued 
Waiver—Continued 
Civilian employees—Continued 
Compensation overpayments—Continued 
Position qualification requirements invalidated—Continued 
before an employee is appointed to a position. Since the position 
qualification training requirement did not. have to be met at the time 
of appointment, it is invalid as inconsistent with OPM requirements 
and there is no basis for ordering recoupment of compensation from 
the employees involved 
Leave payments 
Excessive leave credited 
The leave account of a civilian employee who has been erroneously 
credited with annual leave at a rate to which he is not entitled must 
be adjusted to correct the error immediately upon determination 
that an error was committed. If, on adjustment, the employee has 
sufficient leave credits to cover the adjustment, no overpayment of 
pay to which waiver under 5 U.S.C. 5584 would apply has occurred. 
If, on adjustment, he has insufficient leave credits to cover the ad- 
justment, the resulting negative leave balance represents pay re- 
ceived to which he is not entitled, and, thus, is subject to possible 
waiver 
Military personnel 
Pay, ete. 
Retired 
An Army officer is liable to refund overpayments of military re- 
tired pay he received when that pay was not properly reduced under 
the dual compensation laws on account of his civilian Government 
employment. However, he is eligible to apply for a waiver of his in- 
debtedness under the statute which authorizes the Comptroller Gen- 
eral to waive the collection of overpayments of —s pay and al- 
lowances 


DEFENSE DEPARTMENT 

Appropriations. (See also APPROPRIATIONS, Defense Department) 

Department of Defense Military Retirement Fund 

The provisions of 10 U.S.C. 1466(a) expressly provide that amounts 
paid into the Department of Defense Military Retirement Fund 
under that subsection are made available from annual appropria- 
tions for the pay of members of the armed forces under the jurisdic- 
tion of the Secretary of a military department 

Amounts paid into the-Department of Defense Military Retirement 
Fund under 10 U.S.C. .1466(b)-are made available by a permanent ap- 
propriation which.:that subsection: establishes. Subsection (b) directs 
that “the Secretary of the Treasury shall promptly pay into the 
Fund from ‘the General Fund of the Treasury” an amount which the 
Secretary of Defense has certified to him. 31 U.S.C. 1301(d) (formerly 
31 U.S.C. 627) permits a statute to be construed as making an appro- 
priation if it contains a specific direction to pay and a designation of 
the funds to be used. Subsection 1466(b) makes a permanent appro- 
priation because it contains both the requisite direction and designa- 
tion. 138 Comp. Gen. 77 (1933); B-26414, Jan. 7, 1944; B-114808, Aug. 
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DEPARTMENT OF ENERGY. (See ENERGY, Department of Energy) 


DISCHARGES AND DISMISSALS 
Military personnel 
Certificates of discharge 
Issuance delay 
Although 10 U.S.C. 1168(a) provides that a member of an Armed 
Force may not be discharged until his final pay and certificate of dis- 
charge are ready for delivery to him, the statute does not operate to 
invalidate an otherwise proper discharge when both the member and 
the service intend that and act as if a discharge or separation has 
occurred even though actual delivery of the discharge document is 


Other than honorable 
Home travel 
Expenses 

The Military Justice Amendments of 1981, Public Law 97-81, 
added article 76a to the Uniform Code of Military Justice, which pro- 
vides that court-martialed personnel sentenced to receive punitive 
discharges or dismissals may be compelled to take leaves of absence 
pending the completion of the appellate review of their cases, in con- 
templation of their eventual separation from service in absentia 
under less than honorable conditions. When they are placed on leave 
they may be provided personal transportation home at Government 
expense by the least costly means available, in the same manner as 
is generally authorized for persons separated under conditions other 
than honorable 


DISTRICT OF COLUMBIA 
Mental health liability. (See STATES, Residency, Mental health pur- 
poses) 
Residents 
Indigent persons 
Costs 
The District of Columbia, rather than the United States District 
Court for the District of Columbia, is financially responsible for serv- 
ices provided by Saint Elizabeths Hospital to indigent patients com- 
mitted pending restoration of competency to stand trial or after ac- 
quittal in the District Court by reason of insanity when such patients 
are D.C. residents 
Saint Elizabeths Hospital. (See St. ELIZABETHS HOSPITAL) 


ENERGY 

Clinch River Breeder Reactor project 

Termination proposed 

Congress’ failure to approve fiscal year 1984 monies for the Clinch 
River Breeder Reactor Project, either specifically in appropriations 
or in legislative history, allows the Energy Department to invoke the 
provision set forth in section 4(i) of the Project justification data and 
in its contracts calling for termination when there is “insufficiency 
of project funds to permit the effective conduct of the project.” B- 
115398.33, June 23, 1977; B-164105, December 5, 1977: and B-164105, 
March 10, 1978, are distinguished 


Page 
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ENERG Y—Continued 

Department of Energy 

Authority and responsibility 
Oil price and allocation regulation 
Recovered overcharges 
Distribution propriety 

Department of Energy exceeded its statutory authority to collect 
and dispose of funds obtained in consent order settlements of alleged 
violations of petroleum price and allocation regulations by depositing 
funds in Treasury as miscellaneous receipts without prior efforts at 
restitution to overcharged purchasers. Funds were erroneously depos- 
ited and are subject to retrieval by Energy under 31 U.S.C. 1322 for 
distribution following administrative proceedings under 10 C.F.R. 
205.280 et seq 

Department of Energy should compile a list of consent orders 
which provided for deposit of settlements of alleged violations of pe- 
troleum price and allocation regulations in Treasury as miscellane- 
ous receipts without prior efforts at restitution to overcharged cus- 
tomers. The list should identify potentially overcharged customers, 
and be published in the Federal Register as a Notice inviting claims 
for payment with supporting evidence from such customers. Reasona- 
ble claims should be referred for administrative proceedings under 10 
C.F.R. 205.280 et seg. Pending consent orders should be amended to 
include adminstrative proceedings for claimants. Funds remaining 
undistributed after administrative proceedings are to. be deposited in 
miscellaneous receipts account of Treasury 


EQUAL ACCESS TO JUSTICE ACT 
Appropriations 
Availability 
Judgments. (See APPROPRIATIONS, Judgments, Agency appro- 
priations, Equal Access to Justice Act) 
Attorneys’ fees. (See ATTORNEYS, Fees, Equal Access to Justice 
Act) 


EQUIPMENT 
Automatic Data Processing Sytems 
Acquisition, etc. 
Federal Supply Schedule 
Price reductions. (See CONTRACTS, Federal Supply Sched- 
ule, Prices, Reductions) 
Physical fitness equipment 
Appropriation availability. (See: APPROPRIATIONS, Availability, 
Physical exercise equipment) 


ESTOPPEL 
Against Government 
Not established 
Prior erroneous advice, contract actions, etc. 
Improper award in one or more procurements does not justify repe- 
tition of the same.error.in subsequent procurements 
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EXPERTS AND CONSULTANTS 

Leaves of absence 

Accrual 

A consultant whose services are secured on an employment rather 
than an independent contractor basis is intitled to accrual of annual 
and sick leave, if he is eligible under the applicable provisions of law. 
The consultant is entitled to leave accrual where it appears he had a 
regularly scheduled tour of duty. In addition, the consultant is enti- 
tled to compensation for holidays on which he did not perform any 
work since his contract contained an express provision to that effect... 

Status 

Travel and relocation expenses 

Where an individual consultant’s services were procured under a 
contract which established an employer-employee relationship with 
the Government rather than an independent contractor relationship, 
his entitlement to travel and relocation expenses is determined by 
the statutes and regulations concerning reimbursement for travel 
and relocation expenses of Government employees. Where the con- 
sultant was apparently employed in a manpower shortage position, 
he may be allowed reimbursement under 5 U.S.C. 5723 for his travel 
expenses and for the transportation of his household goods and de- 
pendent from his residence at the time of his initial employment to 
his duty station, but not for return to his residence upon completion 
of the contract 


FAIR LABOR STANDARDS ACT 
Applicability 
Employees of United States 
Fair Labor Standards amendments, Pub. L. 93-259 
Firefighters 
Overtime compensation. (See COMPENSATION, Overtime, 
Firefighting, Fair Labor Standards Act) 


Enforcement provisions 


Office of Personnel Management role. (See OFFICE OF PERSON- 
NEL MANAGEMENT, Jurisdiction, Fair Labor Standards Act) 
General Accounting Office 
Jurisdiction 
Four Air Force employees claimed overtime compensation under 
the Fair Labor Standards Act (FLSA), and, after investigation, the 
Office of Personnel Management (OPM) issued a compliance order 
finding FLSA overtime compensation to be due. The Air Force re- 
fuses to follow the compliance order since, based on decisions of our 
Office, OPM does not have authority to adjudicate claims or settle ac- 
counts under the FLSA. Although we retain final authority to adju- 
dicate claims or settle accounts under the FLSA, we hold that agen- 
cies may pay nondoubtful claims pursuant to OPM compliance 
orders without resort to a decision from our Office. Clarifies B- 
205219, Mar. 15, 1982 
Overtime 
Compensation. (See COMPENSATION, Overtime, Fair Labor 
Standards Act) 
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FEDERAL COMMUNICATIONS COMMISSION 

Participation in trade shows, etc. 

Acceptance of rent-free space, etc. 

Acceptance by the Federal Communications Commission of offers 
of free exhibit space and appurtenant services at industry trade 
shows, expositions, conventions, and other similar events does not in- 
volve an “augumentation” of the Commission’s appropriations, be- 
cause no donation of funds has-been made.or_ aecepted. The promot- 
ers of such events have the right to set the fees that are charged to 
exhibitors and the amount of the charge,:if any, is up to the promot- 


Offers to the Federal Communications Commission of free exhibit 
space and appurtenant services at industry trade shows, exhibitions, 
conventions, and other similar events do not constitute “gifts” which 
it lacks authority-to accept. The oifers are not “gratuitous convey- 
ances or transfers of ownership in property (made) without consider- 
ation.” 25 Comp. Gen. 637 (1946).: The Commission’s participation in 

- such events is a:drawing card which results in increased admission 
revenues for the promoters, and thus there is adequate consideration 
for the arrangement 

While dissemination: of information to-the public about radio tech- 
nology is part of the Federal Communications Commission’s mission, 
there ‘is no statutory requirement that it be accomplished through 
participation in expositions, trade shows, etc. The Commission is free 
to decide to participate only if its resources-will not be taxed through 
provision of free space and related services. See B-204326, July 26, 

982 


FEDERAL CREDIT UNIONS 
National Credit Union Administration 
Relocation expenses of new employees.: (See OFFICERS AND EM- 
- PLOYEES, New appointments, Relocation expense reim- 
bursement and allowances, Nonentitlement) 
Status 
Executive agency 
The National Credit Union Administration (NCUA) is an inde- 
pendent agency within the executive branch of the- Government. 
Hence, NCUA is an “Executive agency” within the meaning of 5 
U.S.C. 5721(1) (1976), and the entitlement of its employees to reloca- 
tion expenses is governed by 5 U.S.C. Chapter 57, subchapter II. Fur- 
thermore, fees which are collected from Federal credit unions and de- 
posited into a revolving fund: for administrative and ‘supervisory .ex- 
penses of NCUA are.appropriated funds which are subject to statuto- 
ry restrictions on the use of such funds 


FEDERAL GRANTS, ETC. 
To States. (See STATES, Federal aid, grants, etc.) 


FEDERAL REGISTER 
Effect of publication 
Constructive notice of: its content 
Even if claimant was confused by form provided by Department of 
Treasury, it had-legal notice of regulation since publication of regula- 
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FEDERAL REGISTER—Continued 
Effect of publication—Continued 
Constructive notice of its content—Continued 
tions in accordance with Administrative Procedure Act provides such 
notice 


FEDERAL RESERVE 

Board of Governors 

Employees 
Civil Service Reform Act of 1978 
Applicability 

The Board of Governors of the Federal Reserve System is author- 
ized to appoint its employees and fix their compensation without 
regard to the civil service laws, and those employees are paid from 
sources other than appropriated funds. Nevertheless, the Board per- 
forms a governmental function and is an establishment of the Feder- 
al Government. Hence, a retired Army officer who obtained civilian 
employment with the Board was subject to reductions in his military 
retired pay under the dual compensation restrictions which are cur- 
rently prescribed by statute and which apply to all military retirees 
who hold civilian positions in the Government. 


FEDERAL SUPPLY SCHEDULE CONTRACTS. (See CONTRACTS, Fed- 
eral Supply Schedule) 


FEES 
Attorneys 
Employee transfer expenses. (See OFFICERS AND EMPLOYEES, 
Transfers, Attorney fees) 
Generally. (See ATTORNEYS, Fees) 
Parking 
Privately owned vehicles 
Rule that appropriated funds may not be used to pay for daily 
parking costs of Federal employees in commercial facilities generally 
applies to severely disabled employees. An exception is warranted 
when the condition requires the severely disabled employee to pay 
substantially higher commercial parking costs than those generally 
paid by non-disabled employees working at the same building who 
are able to utilize less expensive facilities at a greater distance 
Where an exception to the general rule is warranted, appropriated 
funds can be used to pay the difference between the parking costs 
the severely disabled employee must pay and those generally paid by 
non-disabled Federal employees working at the same facility 
Parking space 
Appropriations availability. (See APPROPRIATIONS, Avail- 
ability, Parking space) 
User fees 
Expenditures 
Propriety 
President’s Commission on Executive Exchange may use its private 
sector participation fees maintained in OPM revolving fund de- 
scribed in 5 U.S.C. 1304(e)(1) for the costs of a word processor and 
postage machine as those expenditures are directly in furtherance of 
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FEES—Continued 

User fees—Continued 

Expenditures—Continued 
Propriety—Continued 

the:statutory purposes, i.e, the costs of education set forth in Public 
Law 97-412 

Expenses for the.reupholstered furniture-and insurance for works 
of art are general-administrative costs that must be paid out of OPM 
salary. and expense account rather than from private-sector partici- 
pation fees 

Status as appropriated funds 

The Department of Agriculture asks whether it may: pay the em- 
ployee share of health insurance for ‘tobacco inspectors in nonpay 
status from the tobaeco user fee:fund..Such expenditure may not be 
nade. User fees collected from tobacco producers to provide tobacco 
- .inspection, certification and other services under the Tobacco Inspec- 
tion Act.are considered appropriated funds and are subject to laws 
controlling expenditure of such funds. Expenditure of appropriated 
funds to pay.the employee share of health insurance for tobacco in- 
spectors while:they are in nonpay status is prohibited by the Federal 
Employees Health Benefits Act,:which. places a 75 percent ceiling on 
agency contributions, and regulations implemented by the Office of 
Personnel Management 


FOREIGN MATTERS GENERALLY 
Purchases 
Award propriety 
In negotiated procurements, an award to a firm offering a foreign 


product at higher price can be made if the foreign offer is evaluated 
as the best offer. considering the combination of price, the Buy Amer- 
ican.Act price differential, and technical approach 


FOREIGN SERVICE 

Home service transfer allowance 

Eligibility 

An employee of the U.S. Geological Survey assigned to Saudi 
Arabia under the Foreign Assistance Act whose travel was governed 
by the Foreign Service Travel Regulations may not be reimbursed for 
temporary quarters expenses under the Federal Travel Regulations 
upon his return to the United States. However, the employee is eligi- 
ble for a “home service transfer allowance” under section 250 of the 
Standardized Regulations (Government Civilians, Foreign Areas), as 
amended, under authority contained in the Foreign Service Act of 


The home service transfer allowance, under 5 U.S.C. 5924(2)B) pre- 
scribed in the Standardized Regulations.(Government Civilians, For- 
eign Areas), provides reimbursement for.subsistence and miscellane- 
ous expenses for employees (including Foreign Service members) only 
when they are transferred to the United States “between assign- 
ments to posts in foreign areas.” Under authority of the Foreign 
Service Act of 1980 the restriction “between: assignments” in foreign 
areas was removed from the regulations. That change-is valid as to 
Foreign Service members and others whose:relocation allowances are 
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FOREIGN SERVICE—Continued 
Home service transfer allowance—Continued 
Eligibility—Continued 
authorized under the Foreign Service Act, but the restriction still ap- 
plies to other employees not covered by the Act 


FREEDOM OF INFORMATION ACT 

Disclosure requests 

Contract protester 

While there was a delay in the protester’s filing of its Freedom of 
Information Act (FOIA) request, that delay was not sufficient to con- 
stitute lack of due diligence 

General Accounting Office authority 

General Accounting Office has no authority to determine what in- 
formation another agency must disclose in response to a Freedom of 
Information Act request 


FUNDS 

Foreign 

Exchange rate 
Travel expenses 

An employee on official travel may not be reimbursed for loss he 
sustains in reconverting travelers checks and cash, drawn in British 
pounds, into United States dollars. As a general rule, the risk of in- 
curring an exchange loss while on temporary duty in a foreign coun- 
try lies with the employee. 23 Comp. Gen. 212 (1943). Absent statuto- 
ry or regulatory authorization, losses incurred on a currency ex- 
change may not be reimbursed. Similarly, there is no authority for 
the agency to recoup any gain in currency conversion from the em- 


Recovered overcharges 
Distribution 
Department of Energy 

Department of Energy should compile a list of consent orders 
which provided for deposit of settlements of alleged violations of pe- 
troleum price and allocation regulations in Treasury as miscellane- 
ous receipts without prior efforts at restitution to overcharged cus- 
tomers. The list should identify potentially overcharged customers, 
and be published in the Federal Register as a Notice inviting claims 
for payment with supporting evidence from such customers. Reasona- 
ble claims should be referred for administrative proceedings under 10 
C.F.R. 205.280 et seq. Pending consent orders should be amended to 
include administrative proceedings for claimants. Funds remaining 
undistributed after administrative proceedings are to be deposited in 
miscellaneous receipts account of Treasury 

Direct payment to Treasury 
Propriety 

Department of Energy exceeded its statutory authority to collect 
and dispose of funds obtained in consent order settlements of alleged 
violations of petroleum price and allocation regulations by depositing 
funds in Treasury as miscellaneous receipts without prior efforts at 
restitution to overcharged purchasers. Funds were erroneously depos- 
ited and are subject to retrieval by Energy under 31 U.S.C. 1322 for 
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FUNDS—Continued 

Recovered overcharges—Continued 

Distribution—Continued 
Department of Energy—Continued 
Direct payment to Treasury—Continued 
Propriety—Continued 

distribution following administrative proceedings under 10 C.F.R. 
TE MN as Tisch ca schcectsbcalex dade tackones dactsengas eouiasdea aetna dant casitcichdat live 

Revolving 

Availability 

President’s Commission on Executive Exchange may use its private 
sector participation fees maintained in OPM revolving fund de- 
scribed in 5 U.S.C. 1304(e\(1) for the costs of a word processor and 
postage machine as those expenditures are directly in furtherance of 
the statutory purposes, i.e., the costs of education, set forth in Public 
BR iO rach sects ca cannccnsecteatds es decnaitbacacdseanencpectansa caiuaneeeseps te tesa Tototaat 

Administrative expenses 

Expenses for the reupholstered furniture and insurance for works 
of art are general administrative costs that must be paid out of OPM 
salary and expense account rather than from private sector partici- 
pation fees 


GENERAL ACCOUNTING OFFICE 
Contracts 
Protests. (See CONTRACTS, Protests) 
Decisions 
Abeyance 
Pending court, quasi-judicial, appellate board, etc. action 
It is the policy of the General Accounting Office to refrain from 
commenting on matters in litigation unless the court expresses an in- 
terest in our opinion. Therefore, because question is currently before 
the U.S. Court of Appeals for the District of Columbia Circuit, it 
would be inappropriate for GAO to comment on whether National 
Railroad Passenger Corporation (AMTRAK) is subject to the Govern- 
ment in the Sunshine Act, 5 U.S.C. 552b. However, subsequent to 
GAO decision at 57 Comp. Gen. 733 (1978), the Omnibus Budget Rec- 
onciliation Act of 1981 amended the Rail Passenger Service Act, re- 
ducing from a majority to a minority the number of directors on Am- 
trak’s board that are appointed by the President with the advice and 
consent of the Senate. Because 5 U.S.C. 552b defines agencies cov- 
ered by the act to include collegial bodies, a majority of whom are 
Presidential appointees, this amendment has an obvious bearing on 
the question of whether Amtrak is subject to the Government in the 
Sunshine Act 
Effective date 
Retroactive i 
Decisions in Overtime Compensation for Firefighters, 62 Comp. Gen. 
216 and Gipson, B-208831, April 15, 1983, held that where a firefight- 
er’s overtime compensation under the Fair Labor Standards Act is 
reduced as a result of court leave or military leave, the firefighter is 
entitled to receive the same amount of compensation as he would 
normally receive for his regularly scheduled tour of duty in a bi- 
weekly work period. The decisions in Firefighters and Gipson are ret- 
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‘GENERAL ACCOUNTING OFFICE—Continued 
‘ Decisions—Continued 
' Effective date—Continued 
Retroactive—Continued 
roactively effective since they involve an original construction by 
this Office of the court leave and military leave provisions. 5 U.S.C. 
6322 and 6323 
Jurisdiction 
Contracts 
Bid, etc. evaluations 
Procuring officials enjoy a reasonable degree of discretion in the 
evaluation of proposals and GAO will not disturb the evaluation 
unless shown to be arbitrary or in violation of the procurement laws 
and regulations. GAO.finds that the agency’s technical evaluation of 
the protester’s proposal was reasonable 
Defaults and terminations 
Review of procedures leading to award 
Although General Accounting Office (GAO) generally will not 
review an agency’s determination to terminate a contract for the 
convenience of the Government since this is a matter of contract ad- 
ministration, nevertheless, where the contracting agency’s action is 
based upon a determination that the contract was improperly award- 
ed, GAO will review the validity of the procedures leading to award 
to the terminated contractor 
- Disputes 
Contract Disputes Act of 1978 
As the Contract Disputes Act, 41 U.S.C. 605(a), provides that all 
claims by a contractor against the Government be submitted to a 
contracting officer for a decision, the General Accounting Office 
(GAO) is not the proper tribunal for resolving such disputes. Howev- 
er, GAO may decide whether the Commerce Department or the 
Treasury Department should pay the claim, assuming it is valid 
Mistakes 
Allegation after award 
Post-award mistake in bid claim is a matter “relating to” a con- 
tract, and it therefore must be resolved according to the procedures 
set forth in the Contract Disputes Act Of 1978. .........cccccsessseseseseseseeseeseees 
Pension Benefit Guaranty Corporation contracts. (See CON- 
TRACTS, Protests, Authority to consider, Pension Benefit 
Guaranty Corporation procurements) 
Walsh-Healy Act 
General Accounting Office will not consider protest where a small 
business protester’s initial objection that its bid improperly was 
found nonresponsive’ has been rendered academic by the contracting 
agency's redetermination of responisveness, but the protester was 
- subsequently determined to be nonresponsible by the contracting offi- 
cer because the protester did not qualify as a regular dealer or man- 
ufacturer under the Walsh-Healey Act and the Small Business Ad- 
ministration (SRA) has concurred with this finding. By law, this 
question is reserved for the contracting officer’s determination sub- 
ject to final review by the SBA and the Secretary of Labor 
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GENERAL ACCOUNTING OFFICE—Continued 
Jurisdiction—Continued 
Equitable 
Specific statute requirement 
Law clerk to Federal judge was appointed to a grade 11 position 
although she was eligible for a grade 12 position. She seeks a retroac- 
tive appointment to the higher grade with appropriate backpay. The 
appointment may not be changed retroactively since there is no evi- 
dence of administrative error or a nondiscretionary administrative 
policy requiring that the employee be appointed to the highest grade 
for which she was eligible. There is no authority to allow the back- 
pay claim on equitable grounds 
Fair Labor Standards Act. (See FAIR LABOR STANDARDS ACT, 
General Accounting Office, Jurisdiction) 
Freedom of Information Act. (See FREEDOM OF INFORMATION 
ACT, General Accounting Office authority) 
Grants-in-aid 
Protests not concerning award propriety 
No authority to consider 
General Accounting Office will not consider a bidder’s complaint 
that a municipality, seeking to construct a swimming pool partially 
funded by a Federal grant, was improperly making a claim under the 
bidder’s bid bond where the municipality conducted three rounds of 
bidding, the last of which was under specifications differing from the 
others, and then made a claim against the bid bond of the low 
bidder, under the first solicitation, who had refused to execute a con- 
tract at a price it maintained was mistaken and which the city would 
not permit the bidder to correct. Such a complaint does not suffi- 
ciently concern the propriety of the award of a contract as to come 
within the purview of GAO’s review of grant complaints 
Labor stipulations 
Wage determinations 
General Accounting Office does not review wage rate determina- 
tions issued by the Department of Labor pursuant to the Service 
Cmts AR OR Os is. anced 85 sins cea ace side adda calecaga Lea vcantdaditeniescbtca ria banedibe 
Tax matters 
Although the Comptroller General has jurisdiction to resolve ques- 
tions relating to the computation of net military “disposable retired 
or retainer pay” under the Uniformed Services Former Spouses’ Pro- 
tection Act, revenue rulings concerning the withholding of Federal 
taxes from income, as well as rulings concerning the income tax li- 
abilities and withholding credits of individual taxpayers, are reserved 
by statute for determination primarily by the Department of the 
Treasury, Internal Revenue Service. Thus, even though a retired Air 
Force colonel may not have the additional tax withholdings he re- 
quested included in the computation of disposable retired pay to be 
apportioned under the Act, the concerned revenue authorities may 
well determine that additional withholdings should be placed on the 
retired pay remaining to his credit following the apportionment 
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GENERAL ACCOUNTING: OFFICE—Continued 

Manuals 

Policy and Procedures 
Statistical sampling procedures 

The certification by agency: heads of long-distance telephone calls 
‘required by 31 U.S.C. 13848(b) may be satisfied through implementa- 
tion of an appropriate statistical sampling system. 57 Comp. Gen. 
321, clarified 

Recommendations 

Contracts 
Prior recommendation 
Affirmed 

Decision sustaining a post-award protest but not recommending 
corrective action is not “legally erroneous” when based on one of 
many factors normally taken into account in connection with a de- 
‘termination as to whether corrective action is appropriate. Any one 
factor—in this case the fact that the system had been delivered and 
installed and termination and site preparation costs thus would have 
been substantial—properly may be determinative of the feasibility of 
corrective action 


GENERAL SERVICES ADMINISTRATION 

Services for other agencies, etc. 

Procurement 
Defense Department 
Applicability of DOD procedures, restrictions, etc. 
Restrictions on total labor surplus area set-asides 

No legal authority exists to.extend a Department-of Defense (DOD) 
appropriations restriction ‘on. total labor surplus area set-asides to a 
General Services. Administration (GSA) purchase of pliers, even 
though DOD is the major user of the pliers, where GSA’ is purchasing 
the pliers with its own appropriations 

Protest allegation that a DOD appropriations restriction was ap- 
plied to a GSA procurement while another DOD appropriations re- 
striction was not applied and, thus,.the latter restriction should have 
been, is without merit where the terms of the solicitation indicate 
that: neither restriction was applied to the procurement 


GIFTS - 

To officers and-employees 

Accountability 

- The general rule is that a-Federal employee is obligated to account 
. for any gift, gratuity or benefit received from private sources inci- 
dent to the performance of official duty. This rule applies to situa- 
tions where an employee enters a promotional program sponsored by 
an airline, and, while traveling on official business, receives a dis- 
count as a result of entering that promotional program 

“An employee..received and used a-bonus ticket and a free hotel 
«room for personal travel as a result of trips paid by both personal 
funds and Government funds. Such promotional gifts which were re- 
ceived because of travel paid by Government funds .belong to the 
-Government. The employee must .pay the full: value of the tickets 
and benefits received to the Government. Since this employee used 
these gifts prior to the issuance of guidance on the use: of such mate- 
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GIFTS—Continued 
To officers and employees—Continued 
Accountability—Continued 
rials, he may reduce his liability for repayment based on the percent- 
age of travel paid by personal funds. Any future use of promotional 
gifts will result in liability for the full value of the bonus or gift. See 
63 Comp. Gen. 229 dated today 


What constitutes 


Offers to the Federal Communications Commission of free exhibit 
space and appurtentant services at industry trade shows, exhibitions, 
conventions, and other similar events do not constitute “gifts” which 
it lacks authority to accept. The offers are not “gratuitous convey- 
ances or transfers of ownership in property (made) without consider- 
ation.” 25 Comp. Gen 637 (1946). The Commission’s participation in 
such events is a drawing card which results in increased admissions 
revenues for the promoters, and thus there is adequate consideration 
for the arrangement 


GRANTS 
Federal 
To States. (See STATES, Federal aid, grants, etc.) 


Grant-funded procurements. (See CONTRACTS, Grant-funded pro- 


curements) 


HANDICAPPED PERSONS 
Facilities, etc. 


Appropriation availability. (See APPROPRIATIONS, Availability, 
Personal furnishings, etc. for employees, Handicapped em- 
ployees) 

Architectural Barriers Act 

Compliance with standards established under Act 

Rule that appropriated funds may not be used to pay for daily 
parking costs of Federal employees in commercial facilities generally 
applies to severely disabled employees. An exception is warranted 
when the condition requires the severely disabled employee to pay 
substantially higher commercial parking costs than those generally 
paid by non-disabled employees working at the same building who 
are able to utilize less expensive facilities at a greater distance 

Where an exception to the general rule is warranted, appropriated 
funds can be used to pay the difference between the parking costs 
the severely disabled employee must pay and those generally paid by 
non-disabled Federal employees working at the same facility 

What constitutes a handicap 

A reference in 61 Comp. Gen. 634 to an employee’s allergic reac- 
tion to tobacco smoke as a handicap was not intended to refer to the 
term as defined in the Rehabilitation Act or its implementing regula- 
tions. 61 Comp. Gen. 634 is clarified 


HEALTH AND HUMAN SERVICES DEPARTMENT 
Saint Elizabeths Hospital. (See St. ELIZABETHS HOSPITAL) 
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IN" AN AFFAIRS 
sureau of Indian Affairs 
Judgment fund distribution 
Payment under IRS levy 
Authority 
The Bureau of Indian Affairs, Department of the Interior, is au- 
thorized to comply with an Internal Revenue Service Notice of Levy 
on a Klamath Indian’s individual share of a judgment fund distribut- 
ed under Public Law 89-224, 25 U.S.C. 565-565g. Statutory levy au- 
thority of IRS (26 U.S.C. 6331) applies to funds in hands of another 
Federal agency, and is not diminished by the terms of the judgment 
distribution statute in this case 


INSURANCE 
Government 
Self-insurer 
Execption 
As the insurance is for privately owned works of art temporarily 
entrusted to Government on conditions that they be insured, Govern- 
ment’s self-insurance rule does not apply. Government would achieve 
no economy by applying rule and would lose the benefit of using the 
property to be insured 
Health 
Government payment 
Tobacco inspectors. (See OFFICERS AND EMPLOYEES, Health 
insurance) 
Private property loaned to Government. (See PROPERTY, 
Private, Loaned to Government, Insurance) 
INTEREST 
Backpay 
Statutory authority required 
Employee has received backpay for a portion of period she was in a 
non-pay status, while agency-initiated disability retirement applica- 
tion was in appellate process. Employee is not entitled to interest on 
the backpay award since it is not specifically authorized by Back Pay 
Act, 5 U.S.C. 5596 
Employee of Department of Labor who successfully appealed his 
removal before Merit Systems Protection Board (MSPB) contests the 
resulting backpay award. He contends he is entitled to interest on 
the backpay, deduction of employment expenses from wages earned 
during period of removal, and that the agency’s computation results 
in double taxation. Neither the Back Pay Act, 5 U.S.C. 5596 (Supp. 
Ill, 1979), nor any other authority provides for payment of interest or 
deduction of employee’s personal expenses. We find no evidence in 
the record of double taxation or other objectionable computation by 
agency 
Contracts 
Delayed. payments by Government 
Penalty payments on overdue utility bills 
A regulated public utility’s approved tariff constitutes a contract 
between the parties for service. The Prompt Payment Act and Gener- 
al Accounting Office decisions provide that contract payment terms 
must be given effect as written, even though the Government’s liabil- 
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INTEREST—Continued 
Contracts—Continued 
Delayed payments by Government—Continued 
Penalty payments on overdue utility bills—Continued 
ity for late charges is difficult to avoid due to the very short period 
designated by the tariff for timely payments 
Debts owed U.S. 
Debt Collection Act of 1982 
Section 11 
Assessment pending waiver determination 
The assessment of interest on Federal overpayments pursuant to 
section 11 of the Debt Collection Act prior to completion of a statuto- 
ry waiver process depends upon whether the applicable waiver provi- 
sion is permissive or mandatory. If the waiver provision is permis- 
sive, interest should be assessed from the date of the agency’s initial 
notification of the overpayment. If the waiver provision is mandato- 
ry, interest should not be assessed until the waiver process is com- 
We 5d accsnsins) sosnosceaxsicsadbanonsatectunicessacksouessasseesetialaguatcostsaaaedbliadeeeetsat RAS aaa 
Loans 
Payment 
Small Business Administration (SBA) is authorized to pay interest 
on funds SBA requested the guaranteed lender to advance to pur- 
chase property at a foreclosure sale to preserve SBA’s security inter- 
est in the property being sold. Government may pay interest on 
unpaid debts pursuant to a valid statutory or contractual provision 
committing it to do so. SBA’s agreement to reimburse the lender for 
SBA’s share of the principal amount advanced, plus accrued interest, 
is within SBA’s broad statutory authority under 15 U.S.C. 633(c) (5) 
(A) to take any and all actions deemed neccessary in liquidating or 
otherwise dealing with or realizing on loans made under the Act. 
Payment on past due contract accounts 
Delayed. (See INTEREST, Payment delay, Contracts) 
Taxes 
Payment by Federal agencies 
Section 6611 of the Internal Revenue Code does not require the 
payment of interest on overpayments of employer taxes by Federal 
Government agencies, since the funds are already in the hands of the 
Government. B-161457, May 9, 1978, is extended 


INTERIOR DEPARTMENT 
Bureau of Indian Affairs. (See INDIAN AFFAIRS, Bureau of Indian 
Affairs) 


INTERNAL REVENUE SERVICE 

Authority 

Withholding FICA taxes 

Agency properly deducted Medicare tax from the final paycheck of 
an employee who retired in December 1982, but received the pay- 
check in January 1983, even though the employee is not eligible for 
Medicare benefits based on Federal service. Section 278 of the Tax 
Equity and Fiscal Responsibility Act of 1982 provides that the tax ap- 
plies to all remuneration received after Dec. 31, 1982, but provides 
credit for pre-1983 Federal employment only to individuals who per- 
formed service both during January 1983 and before Jan. 1, 1983. Al- 
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INTERNAL REVENUE SERVICE—Continued 

Authority—Continued 

Withholding FICA taxes—Continued 

though under these provisions some employees subject to the tax will 
not be eligible for Medicare benefits, there is nothing in the statute 
or its legislative history which permits a different result 

Levy authority 

The Bureau of Indian Affairs,.Department of Interior, is author- 
‘ized to comply with an Internal Revenue.Service Notice of Levy on a 
Klamath ~Indian’s:individual share of a judgment. fund distributed 
under:Public Law 89-224; 26 U.S.C. .565-565g. Statutory levy author- 
: ity of IRS (26 U.S.C. 6331) applies to funds in hands of another Feder- 
~ al-agency, and is not diminished by the terms of the judgment distri- 

bution statute in this case 


Tax matters. (See also TAXES, Federal) 
* INTERSTATE COMMERCE ACT 

«Interstate or foreign commerce 

Motor common carrier transportation wholly within a single state, 
preceded or followed by overseas transportation by privately owned 
vessels in private carriage, is not interstate or foreign commerce 
under the Interstate Commerce Act and is not subject to charges ap- 
plicable to interstate or foreign commerce 


JOINT TRAINING PARTNERSHIP ACT 
Appropriations 
~Obligation. (See APPROPRIATIONS, Obligation, Joint Training 
Partnership Act) 


JOINT VENTURES 
Bids 
Bid bonds 
Discrepancy between bid and bid bond 
Bid nonresponsive : 

Under surety law, no one incurs a liability to pay the debts or to 
perform the duty of another unless he expressly agrees to be bound, 
and a surety under a bond in the name of several principals is not 
liable for the default of one of them. Therefore, General Accounting 
Office consistently has held that a bid bond naming a principal dif- 
ferent from the nominal bidder is deficient, and the defect generally 
may not be waived as a minor informality 


JUDGES. (See COURTS, Judges) 


LABOR DEPARTMENT 
Appropriations. (See APPROPRIATIONS, Labor Department) 
Jurisdiction 
Service Contract Act violations 
General Accounting Office does not review wage rate determina- 


tions issued by the Department of Labor pursuant to the Service 
Contract Act of 1965 
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LABOR-MANAGEMENT RELATIONS 

Federal service 

Requests for GAO decisions, etc. 

An employee, who was required to undergo a fitness-for-duty exam- 
ination and who, prior to the examination, underwent medical tests 
in the course of diagnosis and treatment, may not be reimbursed for 
the cost of these tests even though they were relied upon by the phy- 
sician administering the fitness-for-duty examination. Costs of treat- 
ment are personal to the employee. Use of the tests by the physician 
performing the fitness-for-duty examination as part of the medical 
history furnished by the employee did not result in any cost to the 
employee beyond that already incurred for treatment 

A General Schedule employee was reduced in grade when he exer- 
cised his right under 10 U.S.C. 1586 (1976 & Supp. IV 1980) to return 
to a position in the United States following overseas duty. In accord- 
ance with 10 U.S.C. 1586, as implemented by Department of Defense 
Instruction 1404.8 (April 10, 1968), the employee was afforded pay re- 
tention under 5 U.S.C. 5363 (Supp. IV 1980). The employee’s subse- 
quent repromotion to his former grade and step commenced a new 
waiting period for within-grade increases, since the constructive in- 
crease in pay which occurs upon repromotion during a period of pay 
retention is an “equivalent increase” under 5 U.S.C. 5335(a) (1976 & 
Supp. IV 1980); 5 C.F.R. 531.403 (1982). 62 Comp. Gen. 151 is reversed 
based on new information furnished 

There is no authority for the agency to enter into an agreement 
with the employees’ labor organization to expend appropriated funds 
to purchase eyeglasses for employees who must use video terminals 
since the agency finds no safety standard relates to the employee’s 
operation of video display terminals and does not consider such oper- 
ation hazardous. Further, only certain employees need glasses to op- 
erate the terminals, and there is no evidence of an immediate benefit 
to the Government through the use of eyeglasses 

Night differential under 5 U.S.C. 5545(a) may not be paid to em- 
ployees who worked occasional overtime at night during a regularly 
scheduled tour of duty, but not their own, on or after Feb. 28, 1983. 
Effective that date, regulations implementing 5 U.S.C. 5545(a) limit 
the payment of night differential for “regularly scheduled” work to 
nightwork performed by an employee during his own regularly 
scheduled administrative workweek 

Section 7115(b) of Title 5, United States Code, requires that union 
dues allotments terminate when an employee is no longer in the bar- 
gaining unit. Therefore, neither management nor the union should 
knowingly continue or permit dues withholding for an employee who 
is no longer in the bargaining unit 


LEAVES OF ABSENCE 
Adjustments 
Unjustified or unwarranted personnel actions 
Allegation not sustained 
Employee was placed on involuntary sick leave after an agency 
physician found there were limiting conditions to the employee’s con- 
tinued employment in his assigned position. Claim for backpay and 
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LEAVES OF ABSENCE—Continued 
Adjustments—Continued 
Unjustified or unwarranted personnel actions—-Continued 
Allegation not sustained—Continued 
recredit of sick leave is denied since agency may place an employee 
on involuntary sick leave when medical evidence indicates that he is 
incapacitated for performance of his assigned duties 
Administrative leave 
Administrative determination 
In lieu of holidays 
Part-time employees are not.covered by 5 U.S.C. 6103(b).and Execu- 
tive Order 11582 which-authorize designated’ and in lieu of holidays 
for full-time’ employees .when an-actual holiday falls on an employ- 
ee’s nonworkday. However, agencies have discretion to grant part- 
time employees administrative leave for these. holidays. 
Federal credit union support 
The granting of administrative leave to Federal employees to 
render advice and support to Federal credit unions is a proper exer- 
cise of administrative authority. The amount of administrative leave 
granted is a matter of administrative discretion, and an agency may 
establish limits as to the amount of administrative leave which may 
be granted each employee during specific. intervals of time. Grants of 
administrative leave are usually for short periods of time. Also, the 
types of activities for which excused absences may be granted are 
matters of administrative discretion and may be specified or listed in 
agency regulations 
Annual 
Accrual 
Crediting basis 
Military service 
‘Temporary Disability Retired List status effect 
A:servicemember received a Veterans Readjustment Appointment 
(5 C.F.R.. Part 307)-as a civilian employee during the time his name 
‘was on the Temporary Disability Retired List (TDRL) (10 U.S.C. 1202 
and 1205) and was credited with his military service for annual leave 
accrual purposes (5 U.S.C. 6303). Under those provisions retired servi- 
cemembers may: only receive such credit for leave purposes in limit- 
ed circumstances. Since “temporary retirement” is “retirement,” and 
since the member’s disability does not meet the criteria stated in 5 
U.S.C. 6303(aXA\(i) or (ii), nor does his service time qualify under 5 
U.S.C 6303(aXB) or (C), so long as he remains in a TDRL status, 
none of his service time may be credited for annual leave accrual 


A servicemember who received a Veterans Readjustment Appoint- 
ment to a civilian position during the time his name was on the 
TDRL was not entitled to credit his military service time for annual 
leave accrual under 5 U.S.C. 6303. On question as to whether impedi- 
ment to crediting such service is removed upon subsequent removal 
of his name from that list, upon removal, a member is either retired 
for permanent disability, separated from the service with severance 
pay, or returned to active duty for full duty, or for retirement for 
length of service. Only the condition of separation with severance 
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LEAVES OF ABSENCE—Continued 

Annual—Continued 

Accrual—Continued 
Crediting basis—Continued 
Military service—Continued 
Temporary Disability Retired List status effect—Continued 

pay would permit such crediting, unless as a retired member one or 
more of the conditions in 5 U.S.C. 6303(a) (A), (B), or (C) are met 

A servicemenber who is a civilian employee while his name is on 
the TDRL and not entitled to credit his military sevice for annual 
leave accrual under 5 U.S.C. 6303 during that time is only entitled to 
such credit effective as of the date of removal of his name from the 
list, if he is placed in a non-retirement status. This is so because the 
basis for crediting annual leave at one of the rates specified in 5 
U.S.C. 6303(a) (1)-(3) is predicated on the completion of creditable 
years of service at the close of a biweekly pay period, with the appli- 
cable annual leave rate for “each full biweekly pay period” credited 
at the beginning of the next pay period 

Restored 
Administrative error determination 

Employee of the Department of the Army who was absent from 
work from June 21, 1982, through January 23, 1983, due to work 
injury, forfeited 47 hours of annual leave in the 1982 leave year. Em- 
ployees only received annual notices warning them in general to 
schedule annual leave in advance, and the employee was not specifi- 
cally notified that in his case he would forfeit the leave if it were not 


scheduled. Hence, we presume that he would have scheduled leave to 
avoid forfeiture if he had been properly notified, and the 47 hours of 
leave may be restored. Distinguished by B-214337, Aug. 6, 1984 


Home leave. (See OFFICERS AND EMPLOYEES, Overseas, Home 
leave) 
Involuntary leave 
Pending retirment application 
Backpay claim. (See COMPENSATION, Removals, suspensions, 
etc., Backpay, Involuntary leave, Sick) 
Military personnel 
Appellate leave. (See MILITARY PERSONNEL, Courts-martial 
Review pending, Appellate (leave benefits) 
Payments for unused leave on discharge, etc. 
Court-martial review pending 
Appellate leave benefits 
Amendments to 10 U.S.C. 706 and 876a provide that court-mar- 
tialed enlisted personnel with adjudged bad conduct or dishonorable 
discharges may be compelled to take leaves of absence pending com- 
pletion of appellate review, and that when they are placed on appel- 
late leave they may elect to receive payment for any accrued leave to 
their credit either in a lump-sum settlement or as pay and allow- 
ances during leave. The amendments were designed to avoid any ne- 
cessity of restoring these persons to duty after their courts-martial, 
and to allow them some monetary asistance in their transition to ci- 
vilian life. Payments may be made even though the member’s term 
of enlistement has expired 
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LEAVES OF ABSENCE—Continued 

Military personnel—Continued 

Payments for unused leave on discharge, etc.—Continued 
Court-martial review pending—Continued 
Appellate leave benefits—Continued 

The rule is well settled that no credit for pay and allowances ac- 
crues to court-martialed enlisted personnel during periods after their 
enlistments expire, unless they: are restored to a full duty status, or 
they are found to have been held over in service for the convenience 
of the Government if their sentences are completely set aside on 
appeal. The payment of pay and allowances to court-martialed enlist- 
ed members involuntarily placed on appellate leave after their terms 
of enlistment have expired, as specifically authorized by statute on 
the basis of unused leave previously accrued during past periods of 
creditable service, is not in conflict with this rule 

Computation 

The lump-sum monetary leave settlement authorized by 10 U.S.C. 
706 for court-martialed enlisted personnel required to take appellate 
leave is to be “based on the rate of basic pay” to which they are enti- 
tled on the day before they are placed on leave. Even though they 
may be in a nonpay or reduced pay status that day because their en- 
listments have expired or for some other reason, they still have a 
“rate” of basic pay, which is the full rate applicable by law to the 
enlisted grade they hold, and the lump-sum settlement is to be com- 
puted on the basis of that rate 

The appropriate rate of pay to be used, in computing the lump-sum 
leave settlement or pay and allowances payable to court-martialed 
enlisted personnel with adjudged punitive discharges who are re- 
quired to take appellate leave, is the appropriate rate of the grade to 
which the enlisted member was reduced as a result of the court-mar- 


A military member, who has been convicted and sentenced by 
court-martial to dismissal, or dishonorable or bad conduct discharge, 
and, pursuant to 10 U.S.C. 876a, has been ordered to take leave pend- 
ing the completion of appellate review of his case, is entitled to pay- 
ment for accrued leave to his credit on the day before that leave 
began, even through his sentence included forfeiture of pay and al- 
lowances. That accrued leave is to be computed on the basis of the 
rate of pay applicable to the member on the day before the leave 
begins even though he may have been in a nonpay status at that 
time 


Travel expenses. (See TRAVEL EXPENSES, Military personnel, Leaves 
of absence 
Restored leave 
Annual. (See LEAVES OF ABSENCE, Annual, Restored) 
Sick 
Accrual 
Experts and consultants 
A consultant whose services are secured on an employment rather 
‘than an independent contractor basis is entitled: to accrual of annual 
and sick leave, if he is eligible under’ the applicable provisions of law. 
The consultant. is entitled to leave accrual where it appears he had a 
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LEAVES OF ABSENCE—Continued 
Sick—Continued 
Accrual—Continued 
Experts and consultants—Continued 
regularly scheduled tour of duty. In addition, the consultant is enti- 
tled to compensation for holidays on which he did not perform any 
work since his contract contained an express provision to that effect. . 
Recredit of prior leave 
Involuntary leave 
Employee was placed on involuntary sick leave after an agency 
physician found there were limiting conditions to the employee’s con- 
tinued employment in his assigned position. Claim for backpay and 
recredit of sick leave is denied since agency may place an employee 
on involuntary sick leave when medical evidence indicates that he is 
incapacitated for performance of his assigned duties 
Substitution for leave without pay. 
Retroactive substitution 
Bought-back sick leave 
A retired Federal employee seeks the substitution of bought-back 
sick leave for leave without pay (LWOP) for the period he spent on 
LWOP pending a decision on his workers’ compensation application. 
Where the employee retired during the same year in which the 
LWOP was taken, and his request for the leave substitution was 
timely made, we conclude that the employee’s agency may, in its dis- 
cretion consistent with normal sick leave considerations, allow the 
retroactive substitution of his bought-back sick leave for his LWOP. 


Interstate Commerce Commission, 57 Comp. Gen 535 (1978) 


LETTER OF CREDIT 
Bid guarantee 
Deficiencies 
Bid rejection. (See BIDS, Guarantees, Bid guarantees, Irrevoca- 
ble letter of credit) 


LOANS 
Interest. (See INTEREST, Loans) 


LOBBYING 

Federal employees 

Members of Congress complained that Federal judges have been 
expending Federal funds to engage in lobbying activities on legisla- 
tion affecting the Federal judiciary through the Judicial Conference, 
the Federal Judges Association and directly by contacting Members 
of Congress regarding legislation. Allegations of lobbying were con- 
tained in newspaper articles indicating that judges were contacting 
Members of Congress on legislation. Federal judges are not prohibited 
by 18 U.S.C. 1913 and the anti-lobbying provisions contained in the 
annual Treasury, Postal Service and General Goverment Appropria- 
tion Act from expressing their views on legislation directly to Con- 
gress or the public. There was no evidence that Federal judges ex- 
pended: appropriated funds to engage in grass roots lobbying cam- 
paigns that are prohibited by these statutory provisions 
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MEDICAL TREATMENT 

Officers and employees 

Employee v. Government interest 

An employee, who was required to undergo a Nissen ftrdity exam- 
ination and who, prior to the examination, underwent medical tests 
in the course of diagnosis and treatment, may not be reimbursed for 
the cost of these tests even though they were relied upon by the phy- 
sician administering the fitness-for-duty examination. Costs of treat- 
ment are personal to the employee. Use of the tests by the physician 
performing the fitness-for-duty examination as part of the medical 
history furnished by the employee did not result in any cost to the 
employee beyond that already incurred for treatment 


MEDICARE AND MEDICAID. (See SOCIAL SECURITY, Medicare, Med- 
icaid, etc.) 


MERITORIOUS CLAIMS ACT. (See CLAIMS, Reporting to Congress, 


Meritorious Claims Act) 


MILEAGE 

Travel by privately owned automobile 

First duty station travel 
Manpower shortage positions 

Travel orders of Navy civilian employee limited reimbursement for 
first duty station travel by privately owned automobile (POA) to the 
constructive cost of commercial air. Both the Federal Travel Regula- 
tions (FTR) and 2 Joint Travel Regulations (2 JTR), however, state 
that use of POA for such travel is advantageous to the Government. 
Where the applicable regulations prescribe payment the claim must 
be allowed, regardless of the wording of the travel orders. See FTR 
2-2.3a; 2 JTR C2151(3) 


MILITARY 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 


MILITARY PERSONNEL 
Appellate leave. (See MILITARY PERSONNEL, 
Courts-martial, Review pending, Appellate leave benefits) 
Courts-martial 
Review pending 
Appellate leave benefits 
Home travel 
The Military Justice Amendments of 1981, Public Law 97-81, 
added article 76a to the Uniform Code of Military Justice, which pro- 
vides that court-martialed personnel sentenced to receive punitive 
discharges or dismissals may be compelled to take leaves of absence 
pending the completion of the appellate review of their cases, in con- 
templation of their eventual separation from service in absentia 
under less than honorable conditions. When they are placed on leave 
they may be provided personal transportation home at Government 
expense by the least costly means available, in the same manner as 


is generally authorized for persons separated under conditions other 
than honorable 
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MILITARY PERSONNEL—Continued 

Courts-martial—Continued 

Review pending—Continued 
Appellate leave benefits—Continued 
Payments for.unused leave on discharge, etc. 

Amendments to 10 U.S:C. 706 and 876a provide that court-mar- 
tialed enlisted personnel with adjudged’ bad conduct or dishonorable 
discharges may be: compelled to take leaves of absence pending com- 
pletion of appellate review, and that when they are placed on appel- 
late leave they may elect to receive payment for any accrued leave to 
their credit either in a lump-sum settlement or as pay and allow- 
ances during leave. The amendments were designed to avoid any ne- 
cessity of restoring these persons to duty after their courts-maritial, 
and.to allow them some monetary assistance in their transition to 
civilian life: Payments may be made even though the member’s term 
of enlistment has expired 

The lump-sum monetary leave ‘settlement authorized by 10 U.S.C. 
706 for court-martialed enlisted personnel required to take appellate 
leave is to be ‘‘based on the rate of basic pay” to which they are enti- 
tled on the day before they are placed on leave. Even though they 
may be in a-‘nonpay or reduced pay status that day because their en- 
listments have expired or for some other reason, they still have a 
“rate” of basic pay, which is the full rate applicable by law to the 
enlisted grade they hold, and the lump-sum settlement is to be com- 
puted on the basis of that rate 

The rule is well settled that no credit for pay and allowances ac- 
crues to court-martialed enlisted personnel during periods after their 
enlistments expire, unless they are restored to a full duty status, or 
they are found to have been held over in service for the convenience 
of the Government if their sentences are completely set aside on 
appeal. The payment of pay and allowances to court-martialed enlist- 
ed members involuntarily placed on appellate leave after their terms 
of enlistment have expired, as specifically authorized by statute on 
the basis of unused leave previously accrued during past periods of 
creditable service, is not in conflict with this rule 

The appropriate rate of pay to be used, in computing the lump-sum 
leave settlement or pay and allowances payable to court-martialed 
enlisted personnel with adjudged punitive discharges who are re- 
quired to take appellate leave, is the appropriate rate of the grade to 
which the enlisted member was reduced as a result of the court-mar- 
TOM a icivce cease snk ocaccAUces Rieck oe aiddod ate We teense eae ncom aaah Maksaretcene hee 

A military member, who has been convicted and sentenced by 
court-martial to dismissal, or dishonorable or bad conduct discharge, 
and, pursuant to 10 U.S.C. 876a, has been ordered to take leave pend- 
ing the completion of appellate review of his case, is entitled to pay- 
ment for accrued leave to his credit on the day before that leave 
began, even though his sentence included forfeiture of pay and al- 
lowances. That accrued leave is to be computed on the basis of the 
rate of pay applicable to the member on the day before the leave 
begins even though he may have been in a nonpay status at that 
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MILITARY PERSONNEL—Continued 

Courts-martial—Continued 

Review pending—Continued 
Appellate leave benefits—Continued 
Transportation of dependents, etc. 

Under the statutes and regulations currently in effect, service 
members stationed outside the United States who are separated 
under less than honorable conditions are authorized return transpor- 
tation of their dependents and household goods under 37 U.S.C. 
406(h), but such authority does not extend to those stationed within 
the United States. However, under the recently enacted provisions of 
37 U.S.C. 406(a)(2A), members stationed in the United States who 
are separated under those conditions are authorized transportation 
of dependents by the least expensive transportation available, but 
not household goods. Court-martialed personnel sentenced to receive 
punitive discharges who are stationed outside the United States and 
who are placed on appellate leave to await final separation may be 
allowed transportation of dependents and household goods on that 
same basis. Such personnel stationed inside the United States and 
placed on appellate leave may be authorized dependents’ transporta- 
tion but not household goods transportation 

Travel to judicial proceedings, etc. 

In the event a court-martialed service member who has been invol- 
untarily placed on appellate leave under the Uniform Code of Mili- 
tary Justice is returned to a designated post for the purpose of par- 
ticipating in further judicial proceedings ordered in his case, or for 
other purposes of an official nature, his return travel may be regard- 
ed as having been performed under orders on official business while 
away from his designated post, so that his personal transportation at 
Government expense may be authorized 


Discharges. (See DISCHARGES AND DISMISSALS, Military person 
nel) Field Day 

Per diem. (See SUBSISTENCE, Per diem, Military personnel, 
Field duty) 


Leaves of absence. (See LEAVES OF ABSENCE, Military personnel) 
Appellate leave. (See MILITARY PERSONNEL, Courts-martial, 
Review pending, Appellate leave benefits) 


Orders. (See ORDERS) 
Per diem. (See SUBSISTENCE, Per diem, Military personnel) 
Permanent duty station 
What constitutes 
Training or school assignments for 20 weeks or more 
The Joint Travel Regulations provide that when a service member 
is ordered to attend courses of instruction at an installation for 20 
weeks or more, that installation constitutes his permanent duty sta- 
tion. Thus, orders issued to a Marine which were intended to assign 
him to courses of instruction at Quantico, Virginia, for more than 20 
weeks constituted valid permanent change-of-station orders, and the 
assignment could not properly be classified as temporary duty on the 
basis that it might later be, and in fact was, curtailed to less than 20 
ks 
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MILITARY PERSONNEL—Continued 
Quarters allowance. (See QUARTERS ALLOWANCE) 
Record correction 
Payment basis 
Calculation of payment 
When ‘service members are restored to active duty by the Army 
Board for Correction of Military Records, backpay claim settlements 
are by statute to cover all periods of constructive active duty arising 
“as a result” of the correction. The period of constructive active duty 
from the date of the Board’s determination to the date of actual res- 
toration to duty arises directly from the correction action and, as 
such, should be included with other periods of constructive active 
duty covered by the claim settlement, with appropriate deduction of 
all interim civilian earnings. Hence, claim settlements are to be 
predicated on the date of actual restoration to duty rather than the 
earlier date of the Board’s determination 
Reservists 
Death or injury 
Inactive duty training, etc. 
Injured outside scope of duties 
A naval reservists sustained an injury outside the Reserve Center 
building following dismissal from an inactive-duty training drill. He 
is not eligible to receive benefits (medical care, pay and allowances, 
etc.) under 10 U.S.C. 6148 and 37 U.S.C. 201(i) (1976) since under 
those statutes the injury must have been incurred while the member 
was employed in inactive-duty training which extends only from the 
time the reservist is first mustered in until dismissal from that day’s 
activities 
Injured while traveling 
An Army Reserve member injured in an automobile accident while 
returning to his permanent station after attending inactive duty 
training at a training site away from his unit headquarters under 
travel orders is not entitled to the medical benefits of 10 U.S.C. 
3721(2), since he had completed the training duty involved and he 
was not under military control employed in inactive duty training at 
the time of the accident 


Retired pay. (See PAY, Retired, Reservists) 
Retired pay. (See PAY, Retired) 
Survivor Benefits Plan. (See PAY, Retired, Survivor Benefit Plan) 
Transportation 
Dependents. (See TRANSPORTATION, Dependents, Military per- 
sonnel 
While in a leave status 
A service member on emergency leave who was not advised that 
he was authorized to travel on Government transportation in connec- 
tion with his leave obtained transportation at his own expense. 
Travel allowances are not payable for the costs of the travel per- 
formed or necessitated solely by reason of leave, since such travel is 
considered as performed for personal reasons, rather than on public 
business, and although an Army regulation authorizes military air 
transportation in kind, there is no entitlement to commercial air 
transportation 
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MILITARY PERSONNEL—Continued 
Travel expenses. (See TRAVEL EXPENSES, Military personnel, 
Leaves of absence) 


MISCELLANEOUS RECEIPTS 

Refund of moneys 

Erroneously received 
Propriety at time of deposit 

Department of Energy exceeded its statutory authority to collect 
and dispose of funds obtained in consent order settlements of alleged 
violations of petroleum price and allocation regulations by depositing 
funds in Treasury as miscellaneous receipts without prior efforts at 
restitution to overcharged purchasers. Funds were erroneously depos- 
ited’ and are subject to retrieval by Energy under 31 U.S.C. 1322 for 
distribution following administrative proceedings under 10 C.F.R. 
205.280 et seq 


NATIONAL CREDIT UNION ADMINISTRATION 
Chairman 
Relocation expenses. (See OFFICERS AND EMPLOYEES, New ap- 
pointments, Relocation expense reimbursement and allow- 
ances) 


NATIONAL RAILROAD PASSENGER CORPORATION 

Applicability of Freedom of Information, Privacy and Sunshine 

Acts 

It is the policy of the General Accounting Office to refrain from 
commenting on matters in litigation unless the court expresses an in- 
terest in our opinion. Therefore, because question is currently before 
the U.S. Court of Appeals for the District of Columbia Circuit, it 
would be inappropriate for GAO to comment on whether National 
Railroad Passenger Corporation (AMTRAK) is subject to the Govern- 
ment in the Sunshine Act, 5 U.S.C. 552b. However, subsequent to 
GAO decision at 57 Comp. Gen. 733 (1978), the Omnibus Budget Rec- 
onciliation Act of 1981 amended the Rail Passenger Service Act, re- 
ducing from a majority to a minority the number of directors on Am- 
trak’s board that are appointed by the President with the advice and 
consent of the Senate. Because 5 U.S.C. 552b defines agencies cov- 
ered by the act to include collegial bodies, a majority of whom are 
Presidential appointees, this amendment has an obvious bearing on 


the question of whether Amtrak is subject to the Government in the 
Sunshine Act 


OFFICE OF MANAGEMENT AND BUDGET 
Circulars 
No. A-76 
Application matters. (See CONTRACTS, !n-house performance 
v. contracting out) 
No. A-102 
Attachment 0 
Protest procedures 
Language in Office of Management and Budget Circular A-102, at- 
tachment “O,” to the effect that grantees shall have their own pro- 
curement procedures which reflect applicable state and local laws 





INDEX DIGEST 


OFFICE OF MANAGEMENT AND BUDGET—Continued 
Circulars—Continued 
No. A-102—Continued 
Attachment 0—Continued 
Protest procedures—Continued 

and regulations does not mean that grantee has to formulate formal 
administrative procedures, but means that grantee merely has to 
follow local procurement procedures 


OFFICE OF PERSONNEL MANAGEMENT 

Jurisdiction 

Fair Labor Standards Act 

Four Air Force employees claimed overtime compensation under 
the Fair Labor Standards Act (FLSA), and, after investigation, the 
Office of Personnel Management (OPM) issued a compliance order 
finding FLSA overtime compensation to be due. The Air Force re- 
fuses to follow the compliance order since, based on decisions of our 
Office, OPM does not have authority to adjudicate claims or settle ac- 
counts under the FLSA. Although we retain final authority to adju- 
dicate claims or settle accounts under the FLSA, we hold that agen- 
cies may pay nondoubtful claims pursuant to OPM compliance 
orders without resort to a decision from our Office. Clarifies B- 
205219, Mar. 15, 1982 


OFFICERS AND EMPLOYEES 
Administrative leave. (See LEAVES OF ABSENCE, Administrative 


leave) 


Appointments. (See APPOINTMENTS) 
Back Pay Act 
Attorney fees 
Employee of Department of Labor who prevailed on appeal before 
MSPB was awarded attorney fees by the Board under 5 U.S.C. 
7701(g\(1) (Supp. III, 1979). However, Board refused to consider por- 
tion of attorney fees relating to the negotiation of the amount of the 
backpay award, and that single issue is before this Office under 5 
U.S.C. 5596 which also provides authority for the award of attorney 
fees. We hold that employee is not entitled to attorney fees in con- 
nection with appealing agency’s computation of backpay since he was 
not the “prevailing party” on this issue within the meaning of 5 
U.S.C. 7701(g) and 5 C.F.R..550.806(c)(1) (1983) 
Backpay 
Removals, suspensions, etc. 
Deductions from backpay. (See COMPENSATION, Removals, sus- 
pensions, etc., Deductions from backpay) 


Generally. (See COMPENSATION, Removals, suspensions, etc., 
Backpay) 


Clothing and personal furnishings. (See CLOTHING AND PERSONAL 
FURNISHINGS) 


Compensation. (See COMPENSATION) 
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OFFICERS AND EMPLOYEES—Continued 

Conflict of interest statutes 

Awards of Government contracts 
Propriety 

Where record does not include any evidence that bidders were 
owned or controlled by Government employees, award to any of 
those firms would not be prohibited by regulatory provision generally 
precluding entering into contracts with firms owned by Government 
employees 


Consultants. (See EXPERTS AND CONSULTANTS) 
Debt collections. (See DEBT COLLECTIONS) 
Ethics 
Acceptance of gifts, etc. prohibited 

The general rule is that a Federal employee is obligated to account 
for any gift, gratuity or benefit received from private sources inci- 
dent to the performance of official duty. This rule applies to situa- 
tions where an employee enters a promotional program sponsored by 
an airline, and, while traveling on official business, receives a dis- 
count as a result of entering that promotional program 

An employee received and used a bonus ticket and a free hotel 
room for personal travel as a result of trips paid by beth personal 
funds and Government funds. Such promotional gifts which were re- 
ceived because of travel paid by Government funds belong to the 
Government. The employee must pay the full value of the tickets 
and benefits received to the Government. Since this employee used 
these gifts prior to the issuance of guidance on the use of such mate- 
rials, he may reduce his liability for repayment based on the percent- 
age of travel paid by personal funds. Any future use of promotional 
gifts will result in liability for the full value of the bonus or gift. See 
63 Comp. Gen. 229, dated today 

Health insurance 

Contributions 
Employee liability 
Nonpay status 

The Department of Agriculture asks whether it may pay the em- 
ployee share of health insurance for tobacco inspectors in nonpay 
status from the tobacco user fee fund. Such expenditure may not be 
made. User fees collected from tobacco producers to provide tobacco 
inspection, certification and other services under the Tobacco Inspec- 
tion Act are considered appropriated funds and are subject to laws 
controlling expenditure of such funds. Expenditure of appropriated 
funds to pay the employee share of health insurance for tobacco in- 
spectors while they are in nonpay status is prohibited by the Federal 
Employees Health ‘Benefits Act, which places a 75 percent ceiling on 
agency contributions, and regulations implemented by the Office of 
Personnel Management 

Household effects 


Transportation. (See TRANSPORTATION, Household effects) 


Leaves of absence. (See LEAVES OF ABSENCE) 


Medical treatment. (See MEDICAL TREATMENT, Officers and 
employees) 
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OFFICERS ANP EMPLOYEES—Continued 

New appointments 

Relocation expense reimbursement and allowances 
Manpower shortage category 

Where an individual consultant’s services were procured under a 
contract which established an employer-employee relationship with 
the Government rather than an independent contractor relationship, 
his entitlement to travel and relocation expenses is determined by 
the statutes and regulations concerning reimbursement for travel 
and relocation expenses of Government employees. Where the con- 
sultant was apparently employed in a manpower shortage position, 
he may be allowed reimbursement under 5 U.S.C. 5723 for his travel 
expenses and for the transportation of his household goods and de- 
pendent from his residence at the time of his initial employment to 
his duty station, but not for return to his residence upon completion 
of the contract 

Nonentitlement 
National Credit Union Administration Chairman 

The Chairman of the National Credit Union Administration 
(NCUA) was reimbursed for relocation expenses he incurred follow- 
ing his appointment to that position. The general rule is that an em- 
ployee must bear the expenses of travel to his first duty station in 
the absence of a statute to the contrary. Since 5 U.S.C. 5722 and 
5723, as implemented by the Federal Travel Regulations, authorize 
relocation allowances only for those new appointees who are assigned 
overseas or are serving in Senior Executive Service or manpower 
shortage positions, the Chairman of the NCUA was not entitled to 
reimbursement for relocation expenses 

The Chairman of the National Credit Union Administration 
(NCUA) was reimbursed for relocation expenses following his ap- 
pointment to that position. The NCUA paid these expenses but was 
later reimbursed by the NCUA’s Central Liquidity Facility (CLF), a 
Government-controlled corporation not subject to the relocation stat- 
utes contained in 5 U.S.C. Chapter 57, subchapter II. However, since 
the Chairman of NCUA is not an employee of the CLF, these reloca- 
tion expenses may not be paid by the CLF 


Travel expenses. (See TRAVEL EXPENSES, First duty station) 
Overseas 
Failure to fulfill contract 
Travel expenses. (See OFFICERS AND EMPLOYEES, Service 
agreements, Overseas employees, Failure to fulfill contract) 
Hired locally 
Benefits entitlement 
An employee who was locally hired for a position in Puerto Rico 
with HUD after having served 5 months with IRS in Puerto Rico 
claims entitlement to renewal agreement travel under 5 U.S.C. 
5728(a), based on his view that his place of actual residence is New 
Jersey where he had lived prior to his transfer to Puerto Rico with 
the IRS. Based on information evidencing his intent to relocate to 
Puerto Rico on a permanent basis, HUD properly determined that 
the employee’s residence at the time of his appointment was Puerto 
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OFFICERS AND EMPLOYEES—Continued 
Overseas—Continued 
Hired locally—Continued 
Benefits entitlement—Continued 
Rico. Any prior residency determination made by IRS would not be 
binding on HUD 
Home leave 
Entitlement 
Where agency determined that locally hired employee’s actual 
place of residence was Puerto Rico, his place of residence was the 
same as his post of duty, and his employment in Puerto Rico does not 
constitute “service abroad” under 5 C.F.R. 630.601(c) so as to entitle 
him to home leave under 5 U.S.C. 6805(a). Because of that residency 
determination he was not given a return travel agreement and he, 
therefore, fails to meet the condition of 5 U.S.C. 6804(b)(2)(ii) for enti- 
tlement to a 45-day leave ceiling 
Retirement, separation, etc. 
Return to other than place of residence 
Under 5 U.S.C. 5722, civilian employees upon separation abroad 
are entitled to travel and transportation expenses to their place of 
actual residence at the time of overseas assignment. We hold that 
such employees are entitled to those expenses to any alternate point 
of destination, within or outside the United States, provided, howev- 
er, that the cost to the Government shall not exceed the constructive 
cost of travel and transportation to the actual place of residence. 
Since this represents a changed construction of the statute, it is for 
prospective application only, effective as of the date of this decision. 
31 Comp. Gen. 389 and B-160029, Oct. 4, 1966, overruled 
A civilian employee of the Defense Intelligence Agency upon sepa- 
ration overseas shipped her household goods from Denmark to Scot- 
land. The agency disallowed her expenses based on our prior deci- 
sions since she did not return to the United States. We hold that she 
is entitled to travel and transportation expenses incurred in her 
move to Scotland, not to exceed the constructive cost to her place of 
actual residence in the United States 


Overtime. (See COMPENSATION, Overtime) 
Part-time Compensation. (See COMPENSATION, Part-time employ- 
ees) 


Per diem. (See SUBSISTENCE, Per diem) 
Promotions 
Retroactive 
Entitlement 
Law clerk to Federal judge was appointed to.a grade 11 position 
although she was eligible for a grade 12 position. She seeks a retroac- 
tive appointment to the higher grade with appropriate backpay. The 
appointment: may not be changed retroactively since there is no evi- 
dence of administrative error or a nondiscretionary administrative 
policy requiring that the employee be appointed to the highest grade 
for which she was eligible. There is no authority to allow the back- 
pay claim on equitable grounds 
Relocation expenses 
Transferred employees. (See OFFICERS AND EMPLOYEES, Trans- 
fers) 
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Real estate expenses (See OFFICERS AND EMPLOYEES, Trans- 
fers, Real estate expenses) 


Service agreements 
Failure to fulfill contract 
Overseas employees. (See OFFICERS AND EMPLOYEES, Service 


agreements, Overseas employees Failure to fulfill contract) 


Overseas employees 
Failure to fulfill contract 
Renewal agreement travel 


An employee who executed an agreement to remain in the service 
of the Internal Revenue Service (IRS) in Puerto Rico for 24 months 
but who obtained an appointment in Puerto Rico with Housing and 
Urban Development (HUD) only 5 months later, did not satisfy the 
terms of his original agreement by remaining with HUD for an addi- 
tional 19 months. An agency may condition return travel entitlement 
upon an employee’s satisfaction of an agreement to remain in the 
service of that particular agency at a designated overseas post of 
duty for a specified period 


Sick leave. (See LEAVES OF ABSENCE) 
Subsistence 
Relocation expenses for transferred employees. (See OFFICERS 
AND EMPLOYEES, Transfers, Temporary quaters, Subsistence 
expenses) 
Transfers 
Attorney fees 
House purchase and/or sale 
Construction costs 
An employee incurred an attorney’s fee for closing on a lot on 
which he built his residence and another attorney’s fee for a constr- 
cution contract for that residence. The Federal Travel Regulations 
limit reimbursement to expenses comparable to those reimbursable 
in connection with the purchase of existing residences and does not 
include expenses which result from construction. Since the attorney’s 
fee for the construction contract was incurred because he chose to 
build a residence as opposed to purchasing an existing one, and since 
he has already been reimbursed an attorney’s fee for closing on the 
lot, he many not be reimbursed the fee for the construction contract.. 
Miscellaneous expenses 
Nonreimbursable items. (See OFFICERS AND EMPLOYEES, 
Transfers, Nonreimbursable expenses) 
Postage 
Allowable amount 
Postage for correspondence with relators incident to transfer to a 
new duty station is allowable as a reimbursable miscellaneous ex- 
pense. Also, postage expense for notifying subscription publishers, fi- 
nancial institutions, and the like of change of address now may be 
allowed as a reimbursable micellaneous expense since such costs are 
inherent in a change of residence. Overrules, in part, B-183789, Jan. 
23, 1976 
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‘OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Miscellaneous expenses—Continued 
Real estate deposit forfeiture 
Employee transferred to new duty station and contracted to pur- 
chase residence there. When agency delayed establishment of new 
office at this duty station, employee, due to uncertainty of the situa- 
tion, chose to forfeit deposit on residence. Since agency delay appears 
to.be the proximate cause of forfeiture, the deposit may be claimed as a 
miscellaneous relocation expense. The claim is not so unusual or 
extraordinary as to warrant consideration as a meritorious:claim 
Nonreimbursable items 
Matters of personal preference 
Postage expenses incurred to obtain general information about the 
environs of the new duty station to which an employees is being 
transferrred may not be reimbursed as.a.miscellaneous expense. 
While such information may be desirable, the expense of obtaining it 
iS HOE BN. MHESLENE: Dart. GI CNS HOVE. 5. -0.00c5ss.0cssosnncesencsncstsapoosassooosastagsqesessons 
Overseas employees 
Transferred to U.S. 
Home service transfer allowance 
Eligibility requirements 
The home service transfer allowance, under 5 U.S.C. 5924(2)\B) pre- 
scribed in the Standardized Regulations (Government Civilians, For- 
eign Areas), provides reimbursement for subsistence and miscellane- 
ous expenses for employees (including Foreign Service members) only 
when they are transferred to the United.States “between assign- 
ments to posts in foreign areas.” Under authority of the Foreign 
Service Act of 1980 the restriction “between assignments” in foreign 
areas was removed from the regulations. That. change is valid as to 
Foreign Service members and others whose relocation allowances are 
authorized under the Foreign Service Act, but the restriction still ap- 
plies to other employees not covered by the Act 
Real estate expenses 
Attorney fees. (See OFFICERS AND EMPLOYEES, Transfers, 
Attorney fees, House purchase and/or sale) 
Broker’s fees 
Legal obligation to pay requirement 
An employee may not be reimbursed a fee or commission paid in 
connection with the sale of his home at his old duty station to an 
agent who was not.a licensed realtor and acted as a caretaker. Fees 
for caretaker services are not reimbursable nor are fees paid to indi- 
viduals who are not licensed and under state law cannot legally re- 
ceive a realty commission or fee. Overrules 54 Comp. Gen. 93 (1974)... 
Loan assumption fee 
Employee transferred to new duty station and, upon purchasing a 
residence, he incurred a loan assumption fee. Federal Travel Regula- 
tions, as amended in October 1982, permit reimbursement of loan 
origination fee and similar fees and charges, but not items which are 
considered to be finance charges. Loan assumption fee may be reim- 
bursed where it is assessed instead of a loan origination fee, and re- 
flects charges for services similar to those covered by a loan origina- 
tion fee 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Real estate expenses—Continued 
Loan assumption fee—Continued 


A transferred employee who purchased a new residence incurred a 
5 percent loan fee which was described in the loan agreement as a 
“Joan origination fee.” The agency allowed reimbursement for only 1 
percent of the loan amount, based on HUD’s advice that a 1 percent 
loan origination fee is customary in the local area, and the employee 
has reclaimed the additional 4 percent. The agency’s determination to 
allow reimbursement for 1 percent of the loan amount is sustained, 
based on the advice provided by HUD. The employee’s claim for the 
additional 4 percent is denied because that portion of the fee repre- 
sents a nonreimbursable mortgage discount 

Under regulations in effect at the time an Internal Revenue Serv- 
ice employee transferred to a new duty station in August 1981, lump- 
sum loan origination fees paid in connection with the purchase of his 
new residence are considered charges imposed as part of the cost of 
obtaining credit, and as such are not reimbursable 

Prior to official notice of transfer 

Employee entered into contract to sell his residence and vacated 
residence prior to his selection for position under competitive proce- 
dures and Agency’s formal notice of transfer. The real estate ex- 
penses claimed may not be reimbursed since the sale was not inci- 
dent to his transfer, and the house for which he claims reimburse- 
ment was not his residence at the time he was officially notified of 


his change of station 
Taxes 


Sales tax on mobile home, etc. 

If sellers of mobile homes customarily collect from purschasers a 
state sales or “gross receipts” tax, the employee may be reimbursed 
the tax he paid for a mobile home at his new duty station, even 
though sellers are not required under state law to shift the tax to 
purchasers by collecting it from them. Overrules 54 Comp. Gen. 93 


Relocation expenses. 
House purchases. (See OFFICERS AND EMPLOYEES, Transfers, 


Real estate expenses) 


House sale. (See OFFICERS AND EMPLOYEES, Transfers, Real 
estate expenses) 

Miscellaneous expenses. (See OFFICERS AND EMPLOYEES, 
Transfers, Miscellaneous expenses) 

New appointees. (See OFFICERS AND EMPLOYEES, New appoint- 
ments, Relocation expense reimbursement and allowances) 

Nonreimbursable. (See OFFICERS AND EMPLOYEES, Transfers, 
Nonreimbursable expenses) 

Overseas employees. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Overseas employees) 

Real estate expenses. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Real estate expenses) 

Temporary quarters. (See OFFICERS AND EMPLOYEES, Trans- 
fers, Temporary quarters) 
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OFFICERS AND EMPLOYEES—Continued 


Transportation for house hunting. (See OFFICERS AND EM- 
PLOYEES, Transfers, Transportation for house hunting) 

Travel expenses. (See TRAVEL EXPENSES, Transfers) 

Temporary quarters 

Absences 

An injured employee on sick leave was transferred from Hong 

Kong to Dallas, Texas. On arrival in Dallas he reported by telephone 
to his supervisor and was officially entered on duty on Jan. 17, 1983, 
without physically appearing at the office. Following surgery and re- 
cuperation, he returned to Dallas and reported for duty on Mar. 7, 
1983. He claims temporary quarters expenses for Jan. 11 through 14 
and Mar. 6 through 26, 1983. The claim is allowed. While that inter- 
ruption of temporary quarters occupancy did not involve “official ne- 
cessity” as that term is used in FTR para. 2-5.2a, it does constitute a 
proper basis to permit extension of the 30 consecutive days since the 
period of surgery and recuperation was covered by approved sick 
leave. See B-165902, Jan. 23, 1969 


Entitlement 


An employee of the U.S. Geological Survey assigned to Saudi 
Arabia under the Foreign Assistance Act whose travel was governed 
by the Foreign Service Travel Regulations may not be reimbursed for 
temporary quarters expenses under the Federal Travel Regulations 
upon his return to the United States. However, the employee is eligi- 
ble for a “home service transfer allowance” under section 250 of the 
Standardized Regulations (Government Civilians, Foreign Areas), as 
amended, under authority contained in the Foreign Service Act of 


A transferred employee rented an apartment at his new duty sta- 
tion under a 1-year lease with plans to buy a residence at the end of 
the lease term and when a house he owns in California is sold. The 
employee’s claim for temporary quarters subsistence expenses for the 
first 30 days he occupied the apartment may not be paid. His execu- 
tion of a 1-year lease indicates an initial intent to occupy the apart- 
ment on other than a temporary basis. His intent to purchase a 
home at some time in the future does not change the nontemporary 
character of his initial occupancy so as to permit reimbursement of 
temporary quarters subsistence expenses under the rule stated in 
paragraph 2-5.2c of the Federal Travel Regulations 


Subsistence expenses 
Computation of allowable amount 


Based on language in the 1982 amendment to the Federal Travel 
Regulations, paragraph 2-5.4c, referring to “maximum per diem rate 
prescribed for the locality,” the employee argues that temporary 
quarters subsistence expense reimbursement should be based on the 
high cost geographic area rate used when reimbursement of actual 
costs while on temporary duty is authorized rather than the statuto- 
ry per diem rate of $50. Although the regulation could be misinter- 
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OFFICERS AND EMPLOYEES—Continued 
Transfers—Continued 
Temporary quarters—Continued 
Subsistence expenses—Continued 
Computation of allowable amount—Continued 
preted, the statute authorizing temporary quarters sets a ceiling on 
the amount payable by reference to the maximum per diem rate, not 
the actual subsistence rate. Therefore, reimbursement of temporary 
quarters subsistence expense is limited to $50 within the continental 
United States. Paragraph 2-5.4¢ has since been changed to make this 


Transportation for house hunting 
Transfer acceptance requirement 
Employee declined transfer after house-hunting trip, contending 
that he could not find suitable and affordable housing at new duty 
station. If reason for declination was in fact beyond employee’s con- 
trol and acceptable to agency, General Accounting Office (GAO) will 
not object to agency’s payment of expenses of house-hunting trip. 
However, whether or not reason meets this test is primarily for de- 
termination by agency, and GAO will not disturb agency’s decision 
unless it is clearly erroneous, arbitrary, or capricious 
Travel by privately owned automobile 
Mileage. (See MILEAGE, Travel by privately owned automobile) 


Travel expenses. (See TRAVEL EXPENSES) 
Traveltime 
Administrative determination 

The “2-day per diem” rule limiting per diem which is outlined in 
56 Comp. Gen. 847 and 55 Comp. Gen. 590 is not applicable where an 
employee’s travel is extended by 2 or more days, not due to his per- 
sonal desire to avoid working on nonworkdays, but rather due to 
Government orders based upon an administrative determination that 
it would be cost effective to extend the employee’s traveltime in lieu 
of requiring weekend overtime work. 55 Comp. Gen. 590, distin- 


ORDERS 

Cancelled, revoked, or modified 

Expenses prior to change 

When a service member is in the process of making a permanent 
change-of-station move and his orders are canceled before the move 
is completed, he is then generally entitled simply to travel and trans- 
portation allowances sufficient to cover expenses incurred in under- 
taking the canceled move and expenses involved in returning to the 
original permanent duty station. However, there is nothing to pre- 
clude a service member in that situation from being ordered to per- 
form a temporary duty assignment before returning to the perma- 
nent station. Therefore, when a Marine’s permanent change-of-sta- 
tion orders for assignment at Quantico, Virginia, were properly can- 
celed, it was also then proper to give him a temporary duty assign- 
ment at Quantico prior to his return to his original permanent duty 
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ORDERS—Continued 

Cancelled, revoked, or modified—Continued 

Rule 

Legal rights and liabilities in regard to per diem and other travel 
allowances vest when the travel is performed under orders, and such 
orders if valid may not ‘be canceled or modified retroactively to in- 
crease or decrease the rights which have become fixed under the ap- 
plicable statutes and regulations. Consequently, if a service member 
completes a permanent change-of-station move under valid orders, 
those fully executed orders are not susceptible to cancellation upon 
the curtailment of the permanent assignment at a later date. In- 
stead, the member’s further reassignment upon his completion of the 
curtailed assignment could properly be accomplished only through 
the issuance of new permanent change-of-station orders 

Permanent change-of-station orders may be canceled at any time 
before the orders have been fully executed, that is, before all of the 
travel and transportation activities involved in the relocation have 
been completed. Hence, when a Marine traveled to Quantico, Virgin- 
ia, under permanent change-of-station orders and the orders were 
later canceled after his assignment there was curtailed, the cancella- 
tion was proper because in the particular circumstances involved the 
Marine had not yet been afforded an opportunity to exercise his stat- 
utory right to relocate his dependents and household goods as part of 
his permanent change-of-station move, and the orders had thus not 
yet been fully executed 

Subsequent orders 
Effective date 

When permanent change-of-station orders are canceled and are re- 
placed by temporary duty orders, the temporary duty orders become 
effective on the date they are issued and may not be backdated to 
increase or decrease retroactively the vested travel and transporta- 
tion entitlements which had accrued to the member’s credit under 
the canceled orders. Temporary duty orders issued to a Marine in 
those circumstances therefore became effective on the date of their 
publication on April 2, 1981, rather than on March 14 as stated in 
the orders 


PANAMA CANAL COMMISSION 
Claims against 
Hospital services 
St. Elizabeths 
The Panama Canal Commission is not financially responsibile for 
the cost of care provided by Saint Elizabeths Hospital to two patients 
who were adjudged insane and transferred from the Canal Zone to 
the Hospital many years ago. The two men were transferred to Saint 
Elizabeths pursuant to 24 U.S.C. 196, and became the responsibility 
of the Federal Government because their legal residence in a state, 
territory, or the District of Columbia could not be ascertained. No 
- Subsequent determination of legal residence has ever been made, so 
they remain the responsibility of the Federal Government 
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PAY 

Additional 

Demolition duty 
Primary assignment requirement 

Military officer, who was not assigned by orders to demolition of 
explosives as his primary duty and whose work with explosives is not 
shown to have come within the meaning of “duty involving demoli- 
tion of explosives” under applicable regulations, is not entitled to 
hazardous duty incentive pay on the basis of working with explo- 


Incentive 
Generally. (See PAY, Additional) 
Reservists 
Retired pay. (See PAY, Retired, Reservists) 
Retired 
Overpayments 
Dual compensation laws not followed 
An Army officer is liable to refund overpayments of military re- 
tired pay he received when that pay was not properly reduced under 
the dual compensation laws on account of his civilian Government 
employment. However, he is eligible to apply for a waiver of his in- 
debtedness under the statute which authorizes the Comptroller Gen- 
eral to waive the collection of overpayments of military pay and al- 
lowances 
Reduction 
Civilian employment 
The Board of Governors of the Federal Reserve System is author- 
ized to appoint its employees and fix their compensation without 
regard to the civil service laws, and those employees are paid from 
sources other than appropriated funds. Nevertheless, the Board per- 
forms a governmental function and is an establishment of the Feder- 
al Government. Hence, a retired Army officer who obtained civilian 
employment with the Board was subject to reductions in his military 
retired pay under the dual compensation restrictions which are cur- 
rently prescribed by statute and which apply to all military retirees 
who hold civilian positions in the Government 
Reservists 
Erroneous notification of eligibility 
What constitutes 
At various times between 1940 and 1959 an individual served on 
full-time active duty, and participated satisfactorily in part-time Re- 
serve programs, with both the Army and the Navy. However, he 
completed a total of only 7 of the 20 years’ creditable service re- 
quired to establish entitlement to Reserve retired pay at age 60. 
Years later in 1979 an Army personnel officer informally and errone- 
ously advised the individual that he would be eligible for retired pay 
when he reached age 60. The individual is not entitled to retired pay 
on the basis of the erroneous advice, notwithstanding that by statute 
the Armed Forces are required to notify reservists when they have 
completed 20 -years’ creditable service and that such notification is 
irrevocable, since the informal erroneous advice plainly did not con- 
stitute an official statutory notice of completed service 


459-022 0 - 85 - 11 : QL 3 
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PAY—Continued 
Retired—Continued 


Survivor Benefit Plan 
Effect of VA benefits 


When upon a service member’s death the surviving spouse is eligi- 
ble for both a Survivor Benefit Plan (SBP) annuity and Veterans Ad- 
ministration Dependency and Indemnity Compensation (DIC), the 
amount of the SBP payment is reduced by the amount of DIC and a 
corresponding refund of the member’s SBP contributions is paid to 
the beneficiary. Despite the fact that under 38 U.S.C. 3011 DIC pay- 
ments are not effective until the first of the month following the 
month of the service member’s death, the beneficiary will be deemed 
eligible for, and in receipt of, DIC payments for the purposes of SBP 
annuity computation and refund of SBP contributions pursuant to 10 
U.S.C. 1450(c) and (e) 


Spouse 
Prior undissolved marriage 


A former military member who retired prior to the enactment of 
the Survivor Benefit Plan elected coverage under the Plan for his 
spouse and minor children during the 1981 “open enrollment” 
period. He died 8 months after the effective date of his election. The 
total amount deducted from his retired pay on account of his Survi- 
vor Benefit Plan election is not payable to either his lawful wife or 
the individual he designated on his election form as his spouse, in 
the absence of evidence that he was ever legally married to her. 
Rather, the deductions are payable to his two dependent children 
whom he also designated as his beneficiaries under the Plan 


Withholding 
Taxes 
Limitations 
Uniformed Services Former Spouses’ Protection Act 


In computing the amount of the net monthly military “disposable 
retired or retainer pay” which is subject to apportionment under the 
Uniformed Services Former Spouses’ Protection Act, in the absence 
of specific directions in the Act, or regulations, the deductions of reg- 
ular and additional Federal income tax withholdings from gross re- 
tired pay may not be fixed at a combined percentage rate exceeding 
the retiree’s projected effective tax rate, that is, the ratio of the retir- 
ee’s anticipated total income taxes to his anticipated total gross 
income from all sources 


If retired military personnel request additional income tax with- 
holdings beyond the regularly required withholdings in the computa- 
tion of the net or “disposable” military retired pay which is subject 
to apportionment under the Uniformed Services Former Spouses’ 
Protection Act, they are required by statute to present factual evi- 
dence demonstrating the existence of a tax obligation warranting the 
additional withholdings. Consequently, no additional tax withhold- 
ings may be allowed in the computation of disposable retired pay in 
the case of a retired Air Force colonel who gave only a rough esti- 
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PAY—Continued 
Retired—Continued 
Withholding—Continued 
‘Taxes—Continued 
Limitations—Continued 

‘Uniformed Services Former Spouses’ Protection Act—Con- 

tinued 
mate or opinion of his projected tax obligations and presented no fi- 

nancial records ‘as evidence in support of the estimate 


PAYMENTS 
- Absence or unenforceability of contracts 
Quantum meruit/valebant basis. (See PAYMENTS, Quantum 
meruit/valebant basis, Absence, etc. of contract, Government 
acceptance of goods/services) 
Contracts. (See CONTRACTS, Payments) 
Discount on contract payments. (See CONTRACTS, Discounts) 
Late charges 
Government liability. (See CONTRACTS, Payments, Past due ac- 
eounts, Late charges) 
Prompt Payment Act 
Applicability 
Determination 
A regulated public. utility’s approved tariff constitutes a contract 
between the parties for service. The Prompt Payment Act and Gener- 
al Accounting Office decisions provide that contract payment terms 
must be given effect.as written, even though the Government’s liabil- 
ity for late charges is difficult to avoid due to the very short period 
designated by the tariff for timely payments 
Quantum meruit/valebant basis 
Absence, etc. of contract 
Government acceptance: of goods/services 
Price reasonableness 
Although Forest Service-may not ratify purchase.of calendars and 
pocket planners because it failed to obtain required waivers: from the 
JCP and the GSA. before purchasing from:-non-GSA sources, General 
Accounting Office will allow payment on a quantum valebant basis 
since procurement of the items was not contrary to law, the Govern- 
ment obtained a benefit from the items provided, and the contractor 
acted in good faith. However, in determining the reasonable value of 
the items, the Government may not exceed the amount that would 
have been charged: had the.items been procured as GSA stock items. 
See' B-213489, Mar. 13, 1984. 62 Comp. Gen. 566, no longer followed .... 
Voluntary 
No basis for valid claim 
Exception 
Public necessity 
Payment in Government’s interest 
Employee who: paid for equipment pending determination of 
whether purchase was authorized can be reimbursed since agency 
would have beer authorized to pay for the equipment and was will- 
‘ing to do so, and the Government used and retained the equipment... 


PER DIEM (See SUBSISTENCE, Per diem) 


296 
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PERSONAL FURNISHINGS. (See CLOTHING AND PERSONAL. FUR- 
NISHINGS, Special clothing and equipment) 


PRESIDENT’S EXECUTIVE EXCHANGE PROGRAM 

President’s Commission on Executive Exchange 

Expenses 
Appropriations 
Availability 

President’s Commission on Executive Exchange may use its private 
sector participation fees maintained in OPM revolving fund de- 
scribed in 5 U.S.C. 1304(e\(1) for the costs of a word processor and 
postage machine as those expenditures are directly in furtherance of 


the statutory purposes, i.e., the costs of education, set forth in Public 
Law 97-412 


Expenses for the reupholstered furniture and insurance for works 
of art are general administrative costs that must be paid out of OPM 
salary and expense account rather than from private sector partici- 
pation fees 


PRINTING AND BINDING 

Purchases from other than Public Printer 

Authorization requirements 
Waiver 

Under 44 U.S.C. 501, 504, the Forest Service must obtain a waiver 
from the Joint Committee on Printing (JCP) if it desires to have 
printing done outside the Government Printing Office. While no 
waiver is required if the items are preprinted, any questions concern- 
ing whether or not an item involves a printing activity and requires | 
a waiver should be referred to the JCP. Since it was unclear whether 
the procurement of habitat calendars required a waiver, the issue 
should have been referred by the Forest Service to the JCP. 62 Comp. 
Gen. 566, no longer followed 


PROPERTY 
Private 
Damage, loss, etc. 
Carrier’s liability 
Household effects. (See PROPERTY, Private, Damage, loss, 
etc., Household effects, Liability determination) 
Preexisting damage 
In the absence of a special contract or statute, a common carrier is 
not liable for preexisting damage to goods occurring in the custody of 
a prior custodian of the goods 
Prima facie case 
In order to hold a common carrier liable for damage in transit, the 
shipper bears the initial burden of establishing a prima facie case of 
liability by showing that the goods transported were in better condi- 
tion when received by the carrier at origin than when delivered by 
the carrier at destination 





INDEX DIGEST 


PROPERTY—Continued 
Private—Continued 
Damage, loss, etc.—Continued 
Household effects 
Liability determination 
Where the record shows the existence of preexisting damage and 
lacks evidence of greater or different damage, the common carrier 
has not been shown to be liable for damage in transit 
More than one custodian 
Presumption 
Damage in transit to goods passing through the hands of successive 
custodians is not presumed to occur in the custody of the last custodi- 
an where that custodian. notes that preexisting damage exists on re- 
ceipt of. the goods 
Loaned to Government 
Insurance 
Expenses for the reupholstered-furniture and insurance for works 
of art are general administrative costs that-must be-paid out of OPM 
salary: and expense account rather than from private sector partici- 
pation fees 
As the insurance is-for privately owned works of art temporarily 
entrusted to Government on condition that they be insured, Govern- 
ment’s self-insurance rule does not apply. Government would achieve 
no. economy by applying rule.and would lose the benefit of using the 
property to be insured 
Public 
Damage, loss, etc. 
Carrier’s liability 
, Burden of proof 
A shipper establishes .a prima facie case of carrier liability for 
damaged goods when the shipper establishes that the goods were ten- 
dered in good condition and were received from the carrier in dam- 
aged condition. The fact that the consignee’s delivery receipt does not 
note the damage does not in itself overcome the presumption of car- 
rier-liability,.since the terms of a delivery receipt may be varied or 
explained as the actual facts become known 
Inspection by carrier 
The ‘fact that a:carrier claimed responsible for damage to trans- 
ported engines was unable to inspect the damage fully because the 
earrier delayed inspection until after the engines, which were priori- 
ty items, were repaired and mounted, so that the carrier could only 
' inspect. the damaged parts, does not affect the shipper’s prima facie 
case of carrier liability 


PURCHASES 
Purchase orders 
Federal Supply Schedule 
Prices 
Reduction 
‘An automatic data processing (ADP) schedule contractor may offer 
a price reduction at any time, without prior or subsequent approval 
by the General Services Administration (GSA); the procuring agency 
may, but need not, confirm the price reduction with GSA 
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PURCHASES—Continued 
Purchase orders—Continued 
Federal Supply Schedule—Continued 
Prices—Continued 
Reduction—Continued 
When, prior to the issuance of a delivery order, and ADP schedule 
contractor informs the procuring agency of a reduction in its sched- 
ule contract prices, the agency must consider the reduced prices in 
determining the low quote even though GSA is unable to confirm the 
price reduction 
Small 
Limitations 
Exceeded 
When contract is properly awarded under the small purchase pro- 
cedures, but actual value of work performed exceeds $10,000 limit, 
agency may pay for unforeseen additional work at original unit 


QUARTERS 
Temporary 
Incident to employee transfer. (See OFFICERS AND EMPLOY- 
EES, Transfers, Temporary quarters) 


QUARTERS ALLOWANCE 

Members without dependents 

Assigned to vessels 
Transfer to another vessel 
Homeport remains the same 

A naval officer or enlisted member above grade E-6 who is “with- 
out dependents” is entitled to a basic allowance for quarters while 
assigned to a ship at its homeport if he elects not to occupy available 
Government quarters. The member continues to receive the allow- 
ance for the first 90 days the ship is deployed. He is also entitled to 
receive the allowance for 90 days after transfer to a deployed vessel 
if the homeport of that ship is the same as the homeport of his previ- 
ous assignment and he was receiving the allowance at the homeport 
at the time of the tranfer 


RAILROADS 
Amtrak. (See. NATIONAL RAILROAD PASSENGER CORPORA- 
TION) 


RECORDS 
Correction 
Military personnel. (See MILITARY PERSONNEL, Record correc- 
tion) 
REGULATIONS 
Amendment 
Effective date 
Night differential under 5 U.S.C. 5545(a), as interpreted by deci- 
sions of this Office, may be paid to employees who worked overtime 
at night during a regularly scheduled tour of duty, but not their own, 
prior to Feb. 28, 1983. Implementing regulations effective on that 
date which limit the payment of night differential for “regularly 
scheduled” work to nightwork performed during an employee’s own 
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REGULATIONS—Continued 
Amendment—Continued 
Effective date—Continued 
regularly scheduled administrative workweek will not be applied ret- 
roactively since, in the absence of obvious error, regulations may be 
amended to increase or decrease rights on only a prospective basis 
Compliance 
Failure to comply 
Upon the death of recipients of electronically transferred Govern- 
ment civil service retirement payments, bank becomes accountable 
for all subsequent deposits into account unless it satisfies Treasury 
regulations limiting liability to payments received within 45 days of 
death. Bank failed to satisfy regulations when it did not provide 
Treasury with names and addresses of withdrawers from the de- 
ceased’s account within the times specified in the regulations 
Construction 
Agency determination 
Acceptance 
General Accounting Office will not question an agency’s interpre- 
tation of an agency regulation where the protester has not shown 
that the interpretation is unreasonable 
Constructive notice 
Even if claimant was confused by form provided by Department of 
Treasury, it had legal notice of regulation since publication of regula- 
tions in accordance with Administrative Procedure Act provides such 


Force and effect of law 
Federal and Joint Travel Regulations 
Travel orders of Navy civilian employee limited reimbursement for 
first duty station travel by privately owned automobile (POA) to the 
constructive cost of commercial air. Both the Federal Travel Regula- 
tions (FTR) and 2 Joint Travel Regulations (2 JTR), however, state 
that use of POA for such travel is advantageous to the Government. 
Where the applicable regulations prescribe payment the claim must 
be allowed, regardless of the wording of the travel orders. See FTR 
2-2.3a; 2 JTR C2151(3) 
Notice 
Federal Register. (See FEDERAL REGISTER) 


REHABILITATION ACT OF 1973 
Handicapped employees 
Special equipment, etc. 
Appropriation availability 
In appropriate circumstances, the Rehabilitation Act of 1973, as 
amended, 29 U.S.C. 701 et seg., authorizes the expenditure of appro- 
priated funds for special equipment that will enable a qualified 
handicapped employee to perform his or her official duties. These cir- 
cumstances were not present in our previous decision, Matter of In- 
ternal Revenue Service, 61 Comp. Gen. 634 (1982), and the result 
therein is hereby affirmed 
What constitutes a handicap 
A reference in 61 Comp. Gen. 634 to an employee’s allergic reac- 
tion to tobacco smoke as a handicap was not intended to refer to the 
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REHABILITATION ACT OF 1973—Continued 
Handicapped employees—Continued 
What constitutes a handicap—Continued 
term as defined in the Rehabilitation Act or its implementing regula- 
tions. 61 Comp. Gen. 634 is Clarified ................c.::ccsscsssssssesssssccssecseseesseeesssees 


“RELOCATION EXPENSES 
Transfers 
Officers and employees. (See OFFICERS AND EMPLOYEES, 
Transfers, Relocation expenses) 


REPORTS 

Administrative 

Contract protest 
Timeliness of report 

Fact that contracting.agency took 4 months to respond to request 
for a report on ‘protest, ‘instead of the 25 days specified in General 
Accounting Office Bid Protest Procedures, does not currently provide 
a basis for sustaining a protest 


RETIREMENT 
Military personnel 
Retired pay. (See PAY, Retired) 


REVOLVING FUNDS. (See FUNDS, Revolving) 


ST. ELIZABETHS HOSPITAL 

Indigent patients 

- Appropriation chargeable 

Commitment ordered by Federal Court 

The District of Columbia,:rather than the United States District 
Court for the District of Columbia, is ‘financially responsible for 
services provided by Saint Elizabeths Hospital to indigent patients 
committed pending restoration of competency to stand trial or after 
acquittal .in the District Court by reason of insanity when such 
patients are D.C. residents 

The costs of care provided to indigent patients who are not resi- 
dents of the District of Columbia who are committed to Saint Eliza- 
beths Hospital pending restoration of competency to stand trial or 
after acquittal by reason of insanity should be paid from the Federal 
appropriation for Saint Elizabeths Hospital 

Reimbursement for: cost of mental health treatments 

The Panama Canal Commission is not financially responsible for 
the cost of care provided by Saint Elizabeths Hospital to two patients 
who were adjudged insane and transferred from the Canal Zone to the 
Hospital many years ago. The two men were transferred to Saint 
Elizabeths pursuant to 24 U.S.C. 196, and became the responsibility 
of the Federal Government because their legal residence in a state, 
territory, or the District of Columbia could not be ascertained. No 
subsequent determination of legal residence has ever been made, so 
they remain the responsibility of the Federal Government 
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SALES 
Auction 
Procedure 
Propriety 
Timber sales. (See TIMBER SALES) 
Timber. (See TIMBER SALES) 


SERVICE CONTRACT ACT OF 1965. (See CONTRACTS, Labor stipu- 
lations, Service Contract Act of 1965) 


SMALL BUSINESS ADMINISTRATION 
Authority 
Small business concerns 
Contract awards. (See CONTRACTS, Small business concerns, 
Awards, Small Business Administration’s authority) 
Contracts 
Awards to small business concerns. (See CONTRACTS, Small Busi- 
ness concerns, Awards, Small Business Administration’s au- 
thority) 
Contracting with other Government agencies 
Procurement under 8(a) program 
Procedures 
Administrative appeal process 
Protest against agency determination of fair market price for nego- 
tiations with the Small Business Adminstration under the section 
8(a) program is dismissed where the administrative appeal process is 
being followed 
Loans 
Interest 
Small Business Administration (SBA) is authorized to pay interest 
on funds SBA requested the guaranteed lender to advance to pur- 
chase property at a foreclosure sale to preserve SBA’s security inter- 
est in the property being sold. Government may pay interest on 
unpaid debts pursuant to a valid statutory or contractual provision 
committing it to do so. SBA’s agreement to reimburse the lender for 
SBA’s share of the principal amount advanced, plus accrued interest, 
is within SBA’s broad statutory authority under 15 U.S.C. 633(c)(5)\(A) 
to take any and all actions deemed necessary in liquidating or other- 
wise dealing with or realizing on loans made under the Act 


SOCIAL SECURITY 

Medicare, Medicaid, etc. 

Witholding 
Propriety 
Employee not eligible for benefits 

Agency properly deducted Medicare tax from the final paycheck of 
an employee who retired in December 1982, but received the pay- 
check in January 1983, even though the employee is not eligible for 
Medicare benefits based on Federal service. Section 278 of the Tax 
Equity and Fiscal Responsibility Act of 1982 provides that the tax ap- 
plies to all remuneration received after Dec. 31, 1982, but provides 
credit for pre-1983 Federal employment only to individuals who per- 
formed service both during January 1983 and before Jan. 1, 1983. Al- 
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SOCIAL SECURITY—Continued 
Medicare, Medicaid, etc.—Continued 
Witholding—Continued 
Propriety—Continued 
Employee not eligible for benefits—Continued 

though under these provisions some employees subject to the tax will 
not be eligible for Medicare benefits, there-is nothing in the statute 
or its legislative history: which permits a different result 


STATES 

Federal aid, grants, etc. 

- Municipalites 

Grant procurements 
Protests not concerning award propriety 
Review authority 

General Accounting Office will not consider.a bidder’s complaint 
that a municipality, seeking to construct.a swimming pool partially 
funded by’a Federal grant, was improperly making a claim under the 
bidder’s bid bond:where the. municipality- conducted'three rounds of 
bidding, the: last of which was under specifications differing from the 
others, and then made a claim against the bid bond of the low 
bidder, under the first solicitation,:who had refused to execute a con- 
tract at a price it maintained was mistaken and which the city would 
not permit the bidder to correct. Such a complaint does not suffi- 
ciently concern the propriety of the award of a contract as to come 
within the purview of GAO’s review of grant complaints 

Residency 

Mental health purposes 
Financial responsibility 

- The District of Columbia; rather than the United States .District 
Court for the District of Columbia, is financially responsible for serv- 
ices provided-by.Saint Elizabeths Hospital to indigent patients com- 
mitted pending restoration of competency to stand trial or after ac- 
quittal in the District Court: by reason of insanity when such patients 
are D.C. residents 

The costs of care provided to indigent patients who are not -resi- 
: dents of the District of Columbia who are committed to Saint Eliza- 
-beths ‘Hospital pending restoration: of competency to stand trial or 
after acquittal by reason of insanity should be paid:from the Federal 
~ appropriation for Saint Elizabeths Hospital 


STATUTES OF LIMITATION 

Claims 

Claims settlement by GAO 
Six years after date of accrual 

Five employees of the. Forest Service claim per diem for temporary 
duty performed at seasonal worksites in Boise National Forest for pe- 
riods: ranging:from Oct. 1, 1976, through Nov. 10, 1982. Claims were 
received in the General Accounting Office (GAO) on Aug. 9, 1983. 
Portions of ‘claims of two employees arising prior to Aug. 9, 1977, 
may not-be considered: since the Barring Act, 31 U.S.C. 3702(b) (1982), 
bars -consideration of claims received by GAO more than 6 years 
after date claims first accrued 
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STATUTORY CONSTRUCTION 

Presumption against superfluity 

Question presented is whether Federal judges are entitled to 3.5 
percent comparability pay increase in January 1984, based on the 
President’s alternative plan. Section 140 of Public Law 97-92 bars 
pay increases for Federal judges except as specifically authorized by 
Congress. Since there has been no specific congressional authoriza- 
tion, Federal judges are not entitled to a comparability increase on 
January 1, 1984, despite some legislative history implying that some 
members of the Senate believed that Federal judges would receive 
the increase 


SUBCONTRACTS 
Privity between subcontractors and United States. (See CON- 
TRACTS, Privity, Subcontractors) 


SUBSISTENCE 
Per diem 
Delays 
Administratively directed 
The “2-day per diem’ rule limiting per diem which is outlined in 
56 Comp. Gen. 847 and 55 Comp. Gen. 590 is not applicable where an 
employee’s travel is extended by 2 or more days, not due to his per- 
sonal desire to avoid working on nonworkdays, but rather due to 
Government orders based upon an administrative determination that 
it would be cost effective to extend the employee’s traveltime in lieu 


of requiring weekend overtime work. 55 Comp. Gen. 590, distin- 


Headquarters 
Permanent or temporary 
Seasonal worksites 
Reduced per diem payment 
Five employees of the Forest Service performed temporary duty at 
seasonal worksites in Boise National Forest. They were denied per 
diem allowances because they were furnished Government quarters 
in lieu of per diem in accordance with Forest Service regulations. 
Since the employees maintained residences at their permanent duty 
stations and incurred additional expenses for meals and miscellane- 
ous items during their temporary duty assignments, they are entitled 
to payment of a reduced per diem 
Temporary employees’ entitlement to travel, per diem, and 
salary 
Where orders assign newly appointed seasonal employees to a duty 
station where they are fed and lodged and all their duties are to be 
performed at that station, they cannot be viewed as itinerant em- 
ployees for travel per diem purposes 
What constitutes 
Where newly appointed employees report to an administrative 
headquarters merely for personnel processing and perform all duties 
at an assigned duty station in the field, the reporting station cannot 
be considered their duty station for travel per diem purposes even 
though the agency designates it as such on the employees’ orders. 
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SUBSISTENCE—Continued 
Per diem—Continued 
Headquarters—Continued 
What constitutes—Continued 
There is no authority to pay per diem to the employees from the 
time they departed the reporting station 
Military personnel 
Field duty 
Under the statute authorizing per diem and other travel allow- 
ances for service members on official travel assignments, no per diem 
at all is ordinarily payable for periods of an assignment that are 
properly classified as “field duty,” since ordinarily service members 
have no additional living expenses during such periods. Superseded 
provisions in the Joint Travel Regulations are not interpreted as 
making sleeping and subsistence conditions the sole criteria for de- 
termining whether field duty is involved because the statutory au- 
thority for payments of per diem does not authorize denial without 
reference to the type of duty being performed 
In 1982 a group of marines on a temporary duty assignment at 
Fort Bragg, North Carolina, were billeted in on-post barracks and re- 
ceived their meals in adjacent dining halls. In determining that the 
assignment was “field duty” for which no per diem was payable the 
appropriate authority noted that the buildings used were not suitable 
for regular use, one of the criteria in the regulations then in effect 
under which “field duty” determinations could be justified. The fact 
that the facilities were regular barracks and messhalls does not pre- 
clude a determination that they were occupied under field duty con- 
ditions 
Temporary duty 
Awaiting 
A service member was transferred from a permanent unaccompa- 
nied tour overseas to a temporary assignment for retirement process- 
ing at Kansas City, Missouri, which was also his ultimate home of 
selection. His family had maintained their residence in Kansas City 
during his unaccompanied tour prior to his transfer, and he lived at 
the family residence while awaiting retirement, commuting from 
there to his duty station. He was not entitled to per diem after his 
arrival at the temporary duty station, since in these circumstances it 
had the effective status of a permanent duty station 
Permanent or temporary duty. (See SUBSISTENCE, Per 
diem, Military personnel, Permanent or temporary duty) 
Temporary duty 
At permanent post 
An employee who was transferred from Boston to New York was 
instructed by the employing agency to incur no permanent change-of- 
station expenses prior to receipt of travel orders. He received those 
orders 8 months after the effective date of his transfer. He claims 
temporary duty allowances for the entire period prior to the issuance 
of the travel orders. Because payment of these allowances to an em- 
ployee at his permanent duty station is prohibited, the claim is 


Headquarters determination. (See SUBSISTENCE, Per diem, 
Headquarters, Permanent or temporary) 
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SUBSISTENCE—Continued 
Per diem—Continued 
Temporary employees 
At headquarters. (See SUBSISTENCE, Per diem, Headquarters, 
Temporary employees’ entitlement to travel, per diem, 
and salary) 


SUNSHINE ACT 

Applicability 

It is the policy of the General Accounting Office to refrain from 
commenting on matters in litigation unless the court expresses an in- 
terest in our opinion. Therefore, because question is currently before 
the U.S. Court of Appeals for the District of Columbia Circuit, it 
would be inappropriate for GAO to comment on whether National 
Railroad Passenger Corporation (AMTRAK) is subject to the Govern- 
ment in the Sunshine Act, 5 U.S.C. 552b. However, subsequent to 
GAO decision at 57 Comp. Gen. 733 (1978), the Omnibus Budget Rec- 
onciliation Act of 1981 amended the Rail Passenger Service Act, re- 
ducing from a majority to a minority the number of directors on Am- 
trak’s board that are appointed by the President with the advice and 
consent of the Senate. Because 5 U.S.C. 552b defines agencies cov- 
ered by the act to include collegial bodies, a majority of whom are 
Presidential appointees, this amendment has an obvious bearing on 
the question of whether Amtrak is subject to the Government in the 
Sunshine Act 


SURVIVOR BENEFIT PLAN. (See PAY, Retired, Survivor Benefit Plan) 


TAX EQUITY AND FISCAL RESPONSIBILITY ACT 
Medicare tax. (See SOCIAL SECURITY, Medicare, Medicaid, etc.) 


TAXES 

Federal 

Income 
Jurisdiction 
Internal Revenue 

Although the Comptroller General has jurisdiction to resolve ques- 
tions relating to the computation of net military “disposable retired 
or retainer pay” under the Uniformed Services Former Spouses’ Pro- 
tection Act, revenue rulings concerning the withholding of Federal 
taxes from income, as well as rulings concerning the income tax li- 
abilities and withholding credits of individual taxpayers, are reserved 
by statute for determination primarily by the Department of the 
Treasury, Internal Revenue Service. Thus, even though a retired Air 
Force colonel may not have the additional tax withholdings he re- 
quested included in the computation of disposable retired pay to be 
apportioned under the Act, the concerned revenue authorities may 
well determine that additional withholdings should be placed on the 
retired pay remaining to his credit following the apportionment 

Income tax withholding 
Retired pay 
Limitations 
Uniformed Services Former Spouses’ Protection Act 

In computing the amount of the net monthly military “disposable 

retired or retainer pay” which is subject to apportionment under the 
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TAXES—Continued 
Federal—Continued 
Income tax withholding—Continued 
Retired pay—Continued 
Limitations—Continued 
Uniformed Services Former Spouses’ Protection Act—Con- 
tinued 
Uniformed Services Former Spouses’ Protection Act, in the absence 
of specific directions in the Act or regulations, the deductions of reg- 
ular and additional Federal income tax withholding from gross re- 
tired pay may not be fixed at a combined percentage rate exceeding 
the retiree’s projected effective tax rate, that is, the ratio of the retir- 
ee’s anticipated total income taxes to his anticipated total gross 
income from all sources 
If retired military personnel request additional income tax with- 
holdings beyond the regularly required withholdings in the compu- 
tation of the net or “disposable” military retired pay which is subject 
to apportionment under the Uniformed Services Former Spouses’ 
Protection Act, they are required by statute to present factual evi- 
dence demonstrating the existence of a tax obligation warranting the 
additional withholdings. Consequently, no additional tax withhold- 
ings may be allowed in the computation of disposable retired pay in 
the case of a retired Air Force colonel who gave only a rough esti- 
mate or opinion of his projected tax obligations and presented no fi- 
nancial records as evidence in support of the estimate 
Interest and penalties 
Payment by Federal agencies 
Section 6611 of the Internal Revenue Code does not require the 
payment of interest on overpayments of employer taxes by Federal 
Government agencies, since the funds are already in the hands of the 
Government. B-161457, May 9, 1978, is extended 
Internal Revenue Service authority. (See INTERNAL REVENUE 
SERVICE) 
State 
Gasoline 
Vermont 
Government immunity 
Subsequent to decision in 57 Comp. Gen. 59 (1977), which held that 
the Federal Government was constitutionally immune from Vermont 
gasoline tax, Vermont amended applicable statute, removing lan- 
guage which placed legal incidence of tax on purchaser. Legal inci- 
dence to tax now falls on seller, and the Federal Government is no 
longer immune from tax. Therefore, 57 Comp. Gen. 59 is no longer 
for application 
Withholding 
Medicare tax. (See SOCIAL SECURITY, Medicare, Medicaid, etc., 
Withholding) 
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TELEGRAMS 
Modifications of bids transmitted by telegraphic facilities 
Late receipt. (See BIDS, Late, Telegraphic modifications) 


TELEPHONES 
Long distance calls 
Government business necessity 
Certification requirement 
Statistical sampling use 
The certification by agency heads of long-distance telephone calls 
required by 31 U.S.C. 1348(b) may be satisfied through implementa- 
tion of an appropriate statistical sampling system. 57 Comp. Gen. 
321, clarified 


TIMBER SALES 

Bids 

Bid bond 
Sealed bid-auction timber sale 

The contracting officer in a combined sealed bid-auction timber 
sale, where only firms that submit acceptable sealed bids can partici- 
pate in the subsequent oral auction, did not act unreasonably in ex- 
cluding a bidder who submitted a defective bid bond with its sealed 
bid. While the officer could have delayed the oral auction to permit 
the firm to cure the defect, the firm never asked for a delay or sug- 
gested that it could cure in any reasonable time period 


TRANSPORTATION 


Carriers 
Liability 
Evidence 
The fact that a carrier claimed responsible for damage to trans- 
ported engines was unable to inspect the damage fully because the 
carrier delayed inspection until after the engines, which were priori- 
ty items, were repaired and mounted, so that the carrier could only 
inspect the damaged parts, does not affect the shipper’s prima facie 
case of carrier liability 
Delivery 
Receipts 
Effect on liability for damage 
A shipper establishes a prima facie case of carrier liability for 
damaged goods when the shipper establishes that the goods were ten- 
dered in good condition and were received from the carrier in dam- 
aged condition. The fact that the consignee’s delivery receipt does not 
note the damage does not in itself overcome the presumption of car- 
rier liability, since the terms of a delivery receipt may be varied or 
explained as the actual facts become known 
Dependents 
Military personnel 
Courts-martial review pending 
Appellate leave benefits. (See MILITARY PERSONNEL, 
Courts-martial, Review pending, Appellate leave bene- 
fits, Transportation of dependents, etc.) 
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TRANSPORTATION—Continued 

Dependents—Continued 

Military personnel—Continued 
Dislocation allowance 
Transportation non-entitlement effect 

A member under permanent change-of-station orders traveled con- 
curently with his wife, who was traveling under separation orders. 
He is not entitled to dependent transportation allowance on account 
of his wife as his dependent since she was paid travel and transporta- 
tion expenses to her home of record in connection with her separation 
from active service in the Air Force. However, he may be paid a dis- 
location allowance at the with-dependent rate on account of his wife 
since she is considered his dependent on the effective date of his 


Household effects 
Damage, loss, etc. 
Measure of damages 
Interpretation by the Military Traffic Management Command otf 
released valuation provision to mean use of gross weight in calcula- 
tion of released valuation, which has been regularly applied for sev- 
eral years, governs meaning of that provision in tender covering 
movement of unaccompanied baggage 
First duty station 
Manpower shortage 
Where an individual consultant’s services were procured under a 
contract which established an employer-employee relationship with 
the Government rather than an independent contractor relationship, 
his entitlement to travel and relocation expenses is determined by 
the statutes and regulations concerning reimbursement for travel 
and relocation expenses of Government employees. Where the con- 
sultant was apparently employed in a manpower shortage position, 
he may be allowed reimbursement under 5 U.S.C. 5723 for his travel 
expenses and for the transportation of his household goods and de- 
pendent from his residence at the time of his initial employment to 
his duty station, but not for return to his residence upon completion 
of the contract 
Military personnel 
Courts-martial review pending 
Appellate leave benefits. (See. MILITARY PERSONNEL, 
Courts-martial, Review pending, Appellate leave bene- 
fits, Transportation of dependents, etc. 
Overseas employees 
Election not to return to continental United States 
A civilian employee of the Defense Intelligence Agency upon sepa- 
ration overseas shipped her household goods from Denmark to Scot- 
land. The agency disallowed her expenses based on our prior deci- 
sions since she did not return to the United States. We hold that she 
is entitled to travel and transportation expenses incurred in her 
move to Scotland, not to exceed the constructive cost to her place of 
actual residence in the United States 
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TRANSPORTATION—Continued 
‘Military personnel 
Commercial means 
Reimbursement 
A service member on emergency leave who was not advised that 
he was authorized to travel on Government transportation in connec- 
tion with his leave obtained transportation at his own expense. 
Travel allowances are not payable for the costs of the travel per- 
formed or-necessitated solely by reason of leave, since such travel is 
considered ‘as performed for personal reasons, rather than on public 
business, and although an Army regulation authorizes military air 
transportation in kind, there is no entitlement to commercial air 
transportation 
Motor carrier shipments 
Intrastate 
Motor common carrier transportation wholly within a single state, 
preceded or followed by overseas transportation by privately owned 
vessels in private carriage, is not interstate or foreign commerce 
under the Interstate Commerce Act and is not subject to charges ap- 
plicable to interstate or foreign commerce 
Overseas employees 
Retirement, separation, etc. 
Return to other than place of residence 
Under 5 U.S.C. 5722, civilian employees upon separation abroad 
are entitled to travel and transportation expenses to their place of 
actual residence at the time of overseas assignment. We hold that 
such employees are entitled to those expenses to any alternate point 
of destination, within or outside the United States, provided, howev- 
er, that the cost to the Government shall not exceed the constructive 
cost of travel and transportation to the actual place of residence. 
Since this represents a changed construction of the statute, it is for 
prospective application only, effective as of the date of this decision. 
31 Comp. Gen. 389 and B-160029, Oct. 4, 1966, overruled 
Property damage, loss, etc. 
Public property, (See PROPERTY, Public, Damage, loss, etc.) 
Travel agencies 
Restriction on use 
Violations by Government travelers 
Reimbursement claims 
Criteria for allowance 
Employee who purchased airline ticket for travel in March 1984, 
from travel agent, may be reimbursed to the extent amount paid 
does not: exceed cost of ticket procured directly from carrier, even 
though change to Federal Travel Regulations (Supp. 9, May 14, 1984) 
(FTR), specifically allowing this result, was issued after travel was 
completed. This addition of FTR para. 1-3.4b(2)(b) was not revision of 
regulations, but instead was a clarification to bring FTR into accord 
with General Accounting Office cases and provisions of Joint Travel 
Regulations. Since record shows -that employee had no alternative 
but to use travel agent, reimbursement is allowed as limited above 


TRAVEL AGENCIES. (See TRANSPORTATION, Travel agencies) 
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TRAVEL EXPENSES 
Advances 
Unexpended amounts refund 

To reduce his indebtedness for travel funds that his agency had ad- 
vanced him, the employee submitted a claim for expenses he had in- 
curred 11 years previously to ship his household goods incident to a 
permanent change of station. Even though his claim was barred by 
31 U.S.C. 3702(b\(1) and his agency’s salary deductions under 5 U.S.C. 
5723(f). to collect the advance of funds were not barred, the employ- 
ee’s debt for the advance may be reduced to the extent of the allow- 
able transportation. expenses since the advance and allowable ex- 
penses involved the same transaction so that the employee had the 
defense of recoupment, which is never time-barred 

Air travel 

. Bonuses, gifts, etc. 

The general rule is that a Federal employee is obligated to account 
for any gift, gratuity or benefit received from private sources inci- 
dent to the performance of official duty. This rule applies to situa- 
tions where an employee enters a promotional program sponsored by 
an airline, and, while traveling on official business, receives a dis- 
count as a result of entering that promotional program 

A bonus ticket received by an employee as a result of trips paid by 
both appropriated funds while on official travel and personal funds is 
the property of the Government and must be turned into the appro- 
priate official of the Government. If employee wishes to participate 
in the bonus program and retain the benefits from the program, he 
should make certain that all trips included in the bonus program are 
paid from personal funds 

An employee who enters a promotional program sponsored by air- 
lines which includes free upgrade of service to first class, member- 
ship in clubs, and check-cashing privileges, does not have to turn in 
such benefits to the Government. The Government is unable to use 
such benefits, and there is no reason for employee not to use such 


A discount for future travel received by employee while on official 
travel, which is either non-transferable or carries an expiration date, 
still is property of the Government and should not be given back to 
the employee for personal use even if it appears that the Govern- 
ment may have no use for the discount 

An employee received and used a bonus ticket and a free hotel 
room for. personal travel as a result of trips paid by both personal 
funds and Government funds. Such promotional gifts which were re- 
ceived because of travel paid by Government funds belong to the 
Government. The employee must pay the full value of the tickets 
and benefits received to the Government. Since this employee used 
these gifts prior to the issuance of guidance on the use of such mate- 
rials, he may reduce this liability for repayment based on the per- 
centage of travel paid by personal funds. Any future use of promo- 
tional gifts will result in liability for the full value of the bonus or 
gift. See 63 Comp. Gen. 229, dated today 

Currency exchange. (See FUNDS, Foreign, Exchange rate, Travel 

expenses) 
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TRAVEL EXPENSES—Continued 
First duty station 
Manpower shortage 
Relocation expenses 
Where an individual consultant’s services were procured under a 
contract which established an:employer-employee relationship: with 
the Government rather than an independent contractor relationship, 
his entitlement to travel and relocation expenses is determined by 
the statutes and regulations concerning reimbursement for travel 
and relocation expenses of Government employees. Where the con- 
sultant was apparently employed in a manpower shortage position, 
he may be allowed reimbursement under 5 U.S.C. 5723 for his travel 
expenses and for the transportation of his household goods and de- 
pendent from his residence at the time of his initial employment to his 
duty station, but not for return to his residence upon completion of the 
contract 
Transportation of household effects. (See TRANSPORTATION, 
Household effects, First duty station, Manpower shortage) 
Mileage. (See MILEAGE) 
Military personnel 
Leaves of absence 
Courts-martialed personnel. (See MILITARY PERSONNEL, 
Courts-martial, Review pending, Appellate leave benefits) 
Emergency leave 
A service.member on emergency leave who was not advised that 
he was authorized to travel on Government transportation in connec- 
tion with his leave obtained transportation at his own expense. 
Travel allowances are not payable for the costs of the travel per- 
formed or necessitated solely by reason of leave, since such travel is 
considered as performed for personal reasons, rather than on public 
business, and although an Army regulation authorizes military air 
transportation in kind, there is no entitlement to commercial air 
transportation 
Official business requirement 
In the.event.a court-martialed service member who has been invol- 
untarily placed on appellate leave under the Uniform Code of Mili- 
tary Justice is returned to a designated post for the purpose of par- 
ticipating in further judicial proceedings ordered in his case, or for 
other purposes of an official nature, his return travel may be regard- 
ed as having been performed under orders on official business while 
away from his designated post, so that his personal transportation at 
Government expense may be authorized 
Modes of travel 
Government’s liability 
The Military Justice Amendments of 1981, Public Law 97-81, 
added article 76a to the Uniform Code of Military. Justice, which pro- 
vides that court-martialed personnel sentenced to receive punitive 
discharges or dismissals may be compelled to take leaves of absence 
pending:the completion of the appellate review of their cases, in con- 
templation of their eventual separation from service in absentia 
under. less than honorable conditions. When they are placed on leave 
they may be provided personal transportation home at Government 
expense by the least costly means available, in the same manner as 
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TRAVEL EXPENSES—Continued 
Modes of travel—Continued 
Government’s liability—Continued 
is generally authorized for persons separated under conditions other 
than honorable 
Official business 
Military personnel 
Requirement. (See TRAVEL EXPENSES, Military personnel, Of- 
ficial business requirement) 
Overseas employees 
Failure to fulfill contract. (See OFFICERS AND EMPLOYEES, 
Service agreements, Overseas employees, Failure to fulfill 
contract) 
Renewal agreement travel 
An employee who executed an agreement to remain in the service 
of the Internal Revenue Service (IRS) in Puerto Rico for 24 months 
but who obtained an appointment in Puerto Rico with Housing and 
Urban Development (HUD) only 5 months later, did not satisfy the 
terms of his original agreement by remaining with HUD for an addi- 
tional 19 months. An agency may condition return travel entitlement 
upon an employee’s satisfaction of an agreement to remain in the 
service of that particular agency at a designated overseas post of 
duty for a specified period 
An employee who was locally hired for a position in Puerto Rico 
with HUD after having served 5 months with IRS in Puerto Rico 
claims entitlement to renewal agreement travel under 5 U.S.C. 
5728(a), based on his view that his place of actual residence is New 
Jersey where he had lived prior to his transfer to Puerto Rico with 
the IRS. Based on information evidencing his intent to relocate to 
Puerto Rico on a permanent basis, HUD properly determined that 
the employee’s residence at the time of his appointment was Puerto 
Rico. Any prior residency determination made by IRS would not be 
binding on HUD 
Return for other than leave 
Separation 
Laws and regulations applicable 
Travel and transportation rights 
Under 5 U.S.C. 5722, civilian employees upon separation abroad 
are entitled to travel and transportation expenses to their place of 
actual residence at the time of overseas assignment. We hold that 
such employees are entitled to those expenses to any alternate point 
of destination, within or outside the United States, provided, howev- 
er, that the cost to the Government shall not exceed the constructive 
cost of travel and transportation to the actual place of residence. 
Since this represents a changed construction of the statute, it is for 
prospective application only, effective as of the date of this decision. 
31 Comp. Gen. 389 and B-160029, Oct. 4, 1966, overruled 
A civilian employee of the Defense Intelligence Agency upon sepa- 
ration overseas shipped her household goods from Denmark to Scot- 
land. The agency disallowed her expenses based on our prior deci- 
sions since she did not return to the United States. We hold that she 
is entitled to travel and transportation expenses incurred: in her 
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TRAVEL EXPENSES—Continued 
Overseas employees—Continued 
Return for other than leave—Continued 
Separation—Continued 
Laws and regulations applicable—Continued 
Travel and transportation rights—Continued 
move to Scotland, not to exceed the constructive cost to her place of 
actual residence in the United States 
Transfers 
House-hunting travel 
Reimbursement 
IRS employee cannot be reimbursed for local house-hunting travel 
performed by private automobile over a several-month period inci- 
dent to buying a residence in the vicinity of his new duty station. 
The regulations applicable at the time of his transfer allow one 
round trip from old to new duty station and back prior to the em- 
ployee’s reporting date at the new duty station. Local travel to be re- 
imbursable must be in connection with that one house-hunting trip.... 
Travel agencies. (See TRANSPORTATION, Travel agencies) 
Use of personal funds 
Reimbursement 
An employee who pays for travel on official business with more 
than $100 of personal cash, contrary to Federal Travel Regulations 
para. 1-10.2b (September 1981), may be reimbursed if he provides a 
receipt or other evidence of purchase 


TREASURY DEPARTMENT 


Direct Electronic Deposit Program 
Bank liability 
Limitations 


Agency regulations 
Compliance 

Upon the death of recipients of electronically transferred Govern- 
ment civil service retirement payments, bank becomes accountable 
for all subsequent deposits into account unless it satisfies Treasury 
regulations limiting liability to payments received within 45 days of 
death. Bank failed to satisfy regulations when it did not provide 
Treasury with names and addresses of withdrawers from the de- 
ceased’s account within the times specified in the regulations 

Jurisdiction 

Tax matters 

Although the Comptroller General has jurisdiction to resolve ques- 
tions relating to the computation of net military “disposable retired 
or retainer pay” under the Uniformed Services Former Spouses’ Pro- 
tection Act, revenue rulings concerning the withholding of Federal 
taxes from income, as well as rulings concerning the income tax li- 
abilities and withholding credits of individual taxpayers, are reserved 
by statute for determination primarily by the Department of the 
Treasury, Internal Revenue Service. Thus, even though a retired Air 
Force colonel may not have the additional tax withholdings he re- 
quested included in the computation of disposable retired pay to be 
apportioned under the Act, the concerned revenue authorities may 





744 INDEX DIGEST 


TREASURY DEPARTMENT—Continued 
Jurisdiction—Continued 
Tax matters—Continued 
well determine that additional withholdings should be placed on the 
retired pay remaining to his credit following the apportionment 


UNEMPLOYMENT 

Compensation 

Overpayments by States 
Collection 

The Commissioner of Customs asks whether unemployment com- 
pensation paid by a State to a Federal civilian employee during a 
period of wrongful separation may be deducted from a subsequent 
backpay award under 5 U.S.C. 5596. Under the law providing Unem- 
ployment Compensation for Federal Employees (5 U.S.C. 8501, et seq.) 
and Department of Labor regulations (20 C.F.R. Part 609), overpay- 
ments of unemployment compensation are to be determined and re- 
covered under the applicable State’s law. Since unemployment com- 
pensation received from a State by a Federal employee during a 
period of wrongful separation may be required to be refunded to the 
State, no deduction should be made from the backpay award 


UNIFORMED SERVICES FORMER SPOUSES’ PROTECTION ACT 
Retired or retainer pay 
Apportionment 
Tax withholdings 
Propriety 
In computing the amount of the net monthly military ‘disposable 


retired or retainer pay” which is subject to apportionment under the 
Uniformed Services Former Spouses’ Protection Act, in the absence 
of specific directions in the Act or regulations, the deductions of reg- 
ular and additional Federal income tax withholdings from gross re- 
tired pay may not be fixed at a combined percentage rate exceeding 
the retiree’s projected effective tax rate, that is, the ratio of the retir- 
ee’s anticipated total income taxes to his anticipated total gross 
income from all sources 

If retired military personnel request additional income tax with- 
holdings beyond the regularly required withholdings in the computa- 
tion of the net or “disposable” military retired pay which is subject 
to apportionment under the Uniformed Services Former Spouses’ 
Protection Act, they are required by statute to present factual evi- 
dence demonstrating the existence of a tax obligation warranting the 
additional withholdings. Consequently, no additional tax withhold- 
ings may be allowed in the computation of disposable retired pay in 
the case of a retired Air Force colonel who gave only a rough esti- 
mate or opinion of his projected tax obligations and presented no fi- 
nancial records as evidence in support of the estimate 


UNIONS 
Federal 
Credit. (See FEDERAL CREDIT UNIONS) 





INDEX DIGEST 


UNIONS—Continued 
Federal service 
Dues 
Allotment for 
Agency failure to discontinue 
Recoupment of payments 
When dues are erroneously withheld from an employee who is no 
longer in the bargaining unit, that employee is not entitled to repay- 
ment of the erroneously withheld amount if the employee failed to 
take the steps necessary to cancel voluntary dues withholding. Certi- 
fying and disbursing officers, and other accountable officers, are ad- 
vised not to take recoupment action against the union in such cir- 
cumstances 
Termination upon transfer, etc. required 
Section 7115(b) of Title 5, United States Code, requires that union 
dues allotments terminate when an employee is no longer in the bar- 
gaining unit. Therefore, neither management nor the union should 
knowingly continue or permit dues withholding for an employee who 
is no longer in the bargaining unit 
Overpayment 
Government’s right to recover 
Waiver 
Agency erroneously continued to withhold dues from an employee 
who was transferred to another location out of the bargaining unit. 
Upon discovery of the error, the agency recouped the erroneously 
withheld amount from the union and paid it to the employee. The 
union received the erroneously withheld dues in good faith and with- 
out fraud or misrepresentation, and therefore collection of that 
amount from the union is waived under 5 U.S.C. 5584 and the union 
may be reimbursed 


VEHICLES 

Government 

Home to work transportation 
Government employees 
Prohibition 
Exemptions 

The prohibition on home-to-work «transportation in section 
1344(a)(2) of title 31 of the United States Code and in section 406 of 
the Department of Housing and Urban Development Appropriations 
Acts for fiscal years 1983 and 1984 does not apply to the Veterans 
Administration’s proposal to have its employee keep a Government 
passenger bus home at night to facilitate transporting Jefferson Med- 
ical College students between Philadelphia and the VA Medical 
Center in Coatesville, Pa., in furtherance of a training program au- 
thorized by law. The arrangement involves use of a Government ve- 
hicle for an official purpose. Any benefit the driver receives from 
keeping the passenger bus home and driving it to work is incidental 
to that purpose 

Privately owned 

Parking space 
Appropriations availability. (See APPROPRIATIONS, Availabil- 
ity, Parking space) 
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VESSELS 
Charters 
Long-term 
Obligational availability 
Navy Industrial Fund 
Anti-Deficiency Act compliance 
Navy contracts for long-term lease of 18 TAKX prepositioning 
ships provide for the Navy to indemnify contractors in case of cer- 
tain contingencies, principally the loss of specified tax benefits. Be- 
cause the Government’s liability under such clauses is determinable 
in advance or, where not so determinable, may be avoided by sepa- 
rate action by the Navy, General Accounting Office does not consider 
such provisions to impose an “indefinite or potentially unlimited con- 
_ tingent liability” in violation of the Antideficiency Act. In addition, 
with the exception of a provision concerning additional tax liability 
for increased rental payments resulting from Government ordered 
improvements, such indemnification clauses are authorized as rea- 
sonably incidental to the TAKX program 


VETERANS ADMINISTRATION 
Employees 
Home to work transportation using Government vehicles. (See 
VEHICLES, Government, Home to work transportation, Gov- 
ernment employees) 


VOLUNTARY SERVICES 
Personal funds for unauthorized obligations. (See PAYMENTS, Vol- 
untary) 


VOUCHERS AND INVOICES 
Sampling procedures 
Use of statistical sampling 
The certification by agency heads of long-distance telephone calls 
required by 31 U.S.C. 1348(b) may be satisfied through implementa- 
tion of an appropriate statistical sampling system. 57 Comp. Gen. 
321, clarified 


WORDS AND PHRASES 

“Agency” 

It is the policy of the General Accounting Office to refrain from 
commenting on matters in litigation unless the court expresses an in- 
terest in our opinion. Therefore, because question is currently before 
the U.S. Court of Appeals for the District of Columbia Circuit, it 
would be inappropriate for GAO to comment on whether Naticnal 
Railroad Passenger Corporation (AMTRAK) is subject to the Govern- 
ment in the Sunshine Act, 5 U.S.C. 552b. However, subsequent to 
GAO decision at 57 Comp. Gen. 733 (1978), the Omnibus Budget Rec- 
onciliation Act of 1981 amended the Rail Passenger Service Act, re- 
ducing from a majority to a minority the number of directors on Am- 
trak’s board that are appointed by the President with the advice and 
consent of the Senate. Because 5 U.S.C. 55Zb defines agencies cov- 
ered by the act to include collegial bodies, a majority of whom are 
Presidential appointees, this amendment has an obvious bearing on 
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WOREPS AND PHRASES—Continued 

“Agency”—Continued 
the question of whether Amtrak is subject to the Government in the 
Sunshine Act 

Appellate leave benefits 

Amendments to 10 U.S.C. 706 and 876a provide that court-mar- 
tialed enlisted personnel with adjudged bad conduct or dishonorable 
discharges may be compelled to take leaves of absence pending com- 
pletion of appellate review, and that when they are placed on appel- 
late leave they may elect to receive payment for any accrued leave to 
their credit either in a lump-sum settlement or as pay and allow- 
ances during leave. The amendments were-designed to. avoid any ne- 
cessity of restoring these persons to duty after their courts-martial, 
and to allow them some monetary assistance in their transition to 
civilian life. Payments may be made even though the member’s term 
of enlistment has expired 

The lump-sum monetary leave settiement authorized by 10 U.S.C. 
706 for court-martialed enlisted personnel required to take appellate 
leave is to be “based on the rate of basic pay” to which they are enti- 
tled on the day before they are placed on leave. Even though they 
may be in a nonpay or reduced pay status that day because their en- 
listments have expired or for some other reason, they still have a 
“rate” of basic pay, which is the full rate applicable by law.to the 
enlisted grade they hold, and the lump-sum settlement :is to be com- 
puted on the basis of that rate 

The rule is well settled that no credit for pay and allowances ac- 
crues to court-martialed enlisted personnel during periods after their 
enlistments expire, unless they are restored to a full duty status, or 
they are found to have been held over in service for the convenience 
of the Government if their sentences are completely set aside on 
appeal. The payment of pay and allowances to court-martialed entlist- 
ed members involuntarily placed on appellate leave after their terms 
of-enlistment have expired, as specifically authorized by statute on 
the basis of unused leave previously accrued during past -periods of 
creditaole service, is not in conflict with this rule 

The appropriate rate of pay to be used, in computing the lump-sum 
leave settlement or pay and allowances payable to court-martialed 
enlisted personnel with adjudged punitive discharges.who are re- 
quired to take appellate leave, is the appropriate rate of the grade to 


The Military Justice Amendments of 1981, Public Law 97-81, 
added article 76a to the Uniform Code of Military Justice, which pro- 
vides that court-martialed personnel sentenced to receive punitive 
discharges or dismissals may be compelled to take leaves of absence 
pending the completion of the appellate review of their cases, in con- 
. templation of their eventual separation from service in. absentia 
under less than honorable conditions. When they are placed on leave 
they may be provided personal transportation home at Government 
expense by the least costly means available, in the same manner as 
is generally authorized for persons separated under conditions other 
than honorable 
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WORDS AND PHRASES—Continued 

Christian doctrine 

Where Army failed to delete late bid provision in paragraph 8 of 
standard form 22 and substitute section 7-2002.2 of the Defense Ac- 
quisition Regulation, inadvertent error may not be cured under the 
“Christian Doctrine” since the Christian Doctrine does not permit 
the incorporation of mandatory provisions into an invitation for bids 
(IFB) when they have been inadvertently omitted. ............::scssssseeseasers 

Clinch River Breeder Reactor project 

Congress’ failure to approve fiscal year 1984 monies for the Clinch 
River Breeder Reactor Project, either specifically in appropriations 
or in legislative history, allows the Energy Department to invoke the 
provision set forth in section 4(i) of the Project justification data and 
in its contracts calling for termination when there is “insufficiency 
of project funds to permit the effective conduct of the project.” B- 
115398.33, June 23, 1977; B-164105, December 5, 1977; and B-164105, 
March 10, 1978, are distinguished 

Direct Electronic Deposit Program 

Upon the death of recipients of electronically transferred Govern- 
ment civil service retirement payments, bank becomes accountable 
for all subsequent deposits into account unless it satisfies Treasury 
regulations limiting liability to payments received within 45 days of 
death. Bank failed to satisfy regulations when it did not provide 
Treasury with names and addresses of withdrawers from the de- 
ceased’s account within the times specified in the regulations 

“Duty involving demolition of explosives” 

Military officer, who was not assigned by orders to demolition of 
explosives as his primary duty and whose work with explosives is not 
shown to have come within the meaning: of “duty involving demoli- 
tion of explosives” under applicable regulations, is not entitled to 
hazardous duty incentive pay on the basis of working with explo- 


“Equivalent increases” 

A General Schedule employee was reduced in grade when he exer- 
cised his right under 10 U.S.C. 1586 (1976 & Supp. IV 1980) to return 
to a position in the United States following overseas duty. In accord- 
ance with 10 U.S.C. 1586, as implemented by Department of Defense 
Instruction 1404.8 (April 10, 1968), the employee was afforded pay re- 
tention under 5 U.S.C. 5363 (Supp. IV 1980). The employee’s subse- 
quent repromotion to his former grade and step commenced a new 
waiting period for within-grade increases, since the constructive in- 
crease in pay which occurs upon repromotion during a period of pay 
retention is an “equivalent increase” under 5 U.S.C. 5335(a) (1976 & 
Supp. IV 1980); 5 C.F.R. 531.403 (1982). 62 Comp. Gen. 151 is reversed 
based on new information furnished 

Executive agency 

The National Credit Union Administration (NCUA) is an inde- 
pendent agency within the executive branch of the Government. 
Hence, NCUA is an “Executive agency” within the meaning of 5 
U.S.C. 5721(1) (1976), and the entitlement of its employees to reloca- 
tion expenses is governed by 5 U.S.C. Chapter 57, subchapter II. Fur- 
thermore, fees which are collected from Federal credit unions and de- 
posited into a revolving fund for administrative and supervisory ex- 
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WORDS AND PHRASES—Continued 

Executive agency—Continued 
penses of NCUA are appropriated funds which are subject to statuto- 
ry restrictions on the use of such funds. 

“Field duty” 

Under the statute authorizing per diem and other travel allow- 
ances for service. members on official travel assignments, no per diem 
at all is ordinarily payable for periods of an assignment that are 
- properly classified as “field duty,” since ordinarily service members 
have no additional living expenses during such periods. Superseded 
provisions in the Joint Travel Regulations are not interpreted as 
making sleeping and subsistence conditions the sole criteria for de- 
termining whether field duty is involved because the statutory au- 
thority for payments of per diem does not authorize denial without 
reference to the type of duty being performed 

In 1982 a group of marines on a temporary duty assignment at 
Fort Bragg, North Carolina, were billeted in on-post barracks and re- 
ceived their meals in adjacent dining halls. In determining that the 
assignment was “field duty” for which no per diem was payable the 
appropriate.authority noted that the buildings used were not suitable 
for regular use, one of the criteria in the regulations then in effect 
under which “field duty” determinations could be justified. The fact 
that the facilities were regular barracks and messhalls does not pre- 
clude a determination that they were occupied under field duty con- 
ditions 

Fitness-for-duty examination 

An employee, who was required to undergo a fitness-for-duty exam- 
ination and who, prior to the examination, underwent medical tests 
in the course of diagnosis and treatment, may not be reimbursed for 
the cost of these tests even though they were relied upon by the phy- 
sician administering the fitness-for-duty examination. Costs of treat- 
ment are personal to the employee. Use of the tests by the physician 
performing the fitness-for-duty examination as part of the medical 
history furnished by the employee did not result in any cost to the 
employee beyond that already incurred for treatment 

Foreign qualifying country status 

The awardee did not correctly fill out its Buy American Act certifi- 
cation to certify that its offered items were participating country end 
products. However, the items offered could be identified as partici- 
pating country end products elsewhere in the offer and by reference 
to other sources. Therefore, the awardee’s offer was eligible for for- 
eign qualifying country status and was correctly evaluated on an 
equal basis with an offer of domestic end product 

“Cifts”’ 

Offers to the Federal Communications Commission of free exhibit 
space and appurtenant services at industry trade shows, exhibitions, 
conventions, and other similar events do not constitute “gifts” which 
it lacks authority to accept. The offers are not “gratuitous convey- 
ances or transfers of ownership in property (made) without consider- 
ation.” 25 Comp. Gen. 637 (1946). The Commission’s participation in 
such events is a drawing card which results in increased admissions 
revenues for the promoters, and thus there is adequate consideration 
for the arrangement 
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‘Home service transfer allowance” 


The home service transfer allowance, under 5 U.S.C. 5924(2)B) pre- 
scribed in the Standardized Regulations (Government Civilians, For- 
eign Areas), provides reimbursement for subsistence and miscellane- 
ous expenses for employees (including Foreign Service members) only 
when they are transferred to the United States “between assign- 
ments to posts in foreign areas.” Under authority of the Foreign 
Service Act of 1980 the restriction “between assignments” in foreign 
areas was removed from the regulations. That change is valid as to 
Foreign Service members and others whose relocation allowances are 
authorized under the Foreign Service Act, but the restriction still ap- 
plies to other employees not covered by the Act 

Home to work transportation | 


The prohibition on home-to-work transportation in_ section 
1344(a\(2) of title 31 of the United States Code and in section 406 of 
the Department of Housing and Urban Development Appropriations 
Acts for fiscal years 1983 and 1984 does not apply to the Veterans 
Administration’s proposal to have its employee keep a Government 
passenger bus home at night to facilitate transporting Jefferson Med- 
ical College students between Philadelphia and the VA Medical 
Center in Coatesville, Pa., in furtherance of a training program au- 
thorized by law. The arrangement involves use of a Government ve- 
hicle for an official purpose. Any benefit the driver receives from 
keeping the passenger bus home and driving it to work is incidental 
to that purpose 

In lieu of holidays 


Part-time employees are not covered by 5 U.S.C. 6103(b) and Exec- 
utive Order 11582 which authorize designated and in lieu of holidays 
for full-time employees when an actual holiday falls on an employ- 
ee’s nonworkday. However, agencies have discretion to grant. part- 
time employees administrative leave for these holidays. .................::00000 

“Itinerant employees” 


Where orders assign newly appointed seasonal employees to a duty 
station where they are fed and lodged and all their duties are to be 
performed at that station, they cannot be viewed as itinerant em- 
ployees for travel per diem purposes 

“Loan origination fee”’ 


A transferred employee who purchased a new residence incurred a 
5 percent loan fee which was described in the loan,agreement as a 
“loan origination fee.” The agency allowed reimbursement for only 1 
percent of the loan amount, based on HUD’s advice that a 1 percent 
loan origination fee is customary in the local area, and the employee 
has reclaimed the additional 4 percent. The agency’s determination 
to allow reimbursement for 1 percent of the loan amount is sus- 
tained, based on the advice provided by HUD. The employee’s claim 
for the additional 4 percent is denied because that portion of the fee 
represents a nonreimbursable mortgage discount. ...........:.sssssesseeeeseeeeees 

“Regularly scheduled” work 

Night differential under 5 U.S.C. 5545(a) may not be paid to em- 
ployees who worked occasional overtime at night during a regularly 
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“Regularly scheduled” work—Continued 
scheduled tour of duty, but not their own, on or after Feb. 28, 1983. 
Effective that date, regulations implementing 5 U.S.C. 5545(a) limit 
the payment of night differential for “regularly scheduled” work to 
nightwork performed by an employee during his own regularly 
scheduled administrative workweek 

“Temporary retirement” 

A servicemember received a Veterans Readjustment Appointment 
(5 C.F.R. Part 307) as a civilian employee during the time his name 
was on the Temporary Disability Retired List (TDRL) (10 U.S.C. 1202 
and 1205) and was credited with his military service for annual leave 
accrual purposes (5 U.S.C. 6303). Under those provisions retired serv:- 
cemembers may only receive such credit for leave purposes in limit- 
ed circumstances. Since “temporary retirement” is “retirement,” and 
since the member’s disability does not meet the criteria stated in 5 
U.S.C. 6303(aXAXi) or (ii), nor does his service time qualify under 5 
U.S.C. 6303(a)(B) or (C), so long as he remains in a TDRL status, none 
of his service time may be credited for annual leave accrual purposes 210 
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